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Foreign Intrigue:

The Risks and Rewards of
International Markets

Article courtesy of Professional Liability Agents Network (PLAN) with special thanks
to XL Design Professional for information from DPIC’s Contract Guide.

Design firms in the United States and
Canada looking to expand their reach
geographically often consider the possi-
bility of providing services in foreign
markets. In light of NAFTA, the Euro-
pean Economic Community and the
opening of new Asian markets, many of
these firms have
found that enter-
ing foreign mar- .
kets in the 21%
century is less
daunting than in (="
the past.

Still, many
design  firms
have resisted the lure of foreign markets.
In addition to the normal business con-
cerns related to entering new territories,
architects and engineers who provide ser-
vices in foreign countries must face a
host of unique demands. Language barri-
ers, disparity in construction industry
practices, variances in cultural and busi-
ness customs, unfamiliar legal standards,
and even novel contracting and pricing
procedures all present great challenges to
a design firm. And with the reality of the
increased terrorist threat against Western

businesses, many firms fear for the
safety of employees who would
work overseas.

The Liability Risks

Laws and industry customs vary
widely from country to country. In some
countries, the U.S.-style “standard of
care” is unheard of. Instead, design firms
are presumed liable whenever a defect in

a structure becomes evident. The burden
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2005 Training Sessions

Held in the Cavignac Training Room
Bank of America Plaza, 450 B Street, 18th Floor, San Diego, CA

> Workers Compensation Claims Management
Friday, September 16th, 9:00—11:00 AM

> Personal Protective Equipment, and Post-Accident

Response Training
Friday, September 30th, 9:00—11:00 AM

> How to Bullet-Proof Your

Workers Compensation Audit
Friday, October 7th, 9:00—11:00 AM

» Sexual Harassment Training

(AB1825 Compliant)
Friday, October 21st, 9:00—11:00 AM

> Injury & lliness Prevention Program (lIPP):
How to Set Up an Effective Training Program
Friday, November 4th, 9:00—11:00 AM

> Fleet Safety
Friday, December 2nd, 9:00—11:00 AM
All training sessions available to our clients
Seating is limited!
For more information about upcoming training sessions,

contact STUART NAKUTIN by e-mail at snakutin@cavignac.
com or by phone at 619-744-0589. 3¢
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lies with the design firm to prove it is not responsi-
ble. (This is sometimes known as the “duty of re-
sult.”’) Some countries even embrace the doctrine of
strict liability for design professionals — that is,
you are held responsible for a defect even if you are
not negligent.

Even more confusing, the definition of “defect”
can range from “unfit for intended purpose” in
some countries to “a complete failure” in others.
Similarly, the period during which an owner can
claim compensation from a contractor or designer
for that defect varies from six months in one coun-
try to 30 years in another. For example, most new
roadwork in Europe has a ten-year liability period.

Consider these additional challenges associated
with providing design services in foreign countries:

» The expenses of competing for work in an in-
ternational market — including travel, housing,
transportation, home leave and medical care —
can be considerable.

» You may have to pay taxes both in the foreign
country and in your home country.

» Political upheaval and other government insta-
bilities can result in termination of contracts or
seizure of assets.

» Failure to understand cultural subtleties in how
to conduct business can result in losing a con-
tract or fueling a project dispute.

» If you are not conversant in the local language,
you are at the mercy of an interpreter who may
not properly convey or translate impor-
tant messages.

» Complying with local customs regarding pay-
ment practices may put you in danger of violat-
ing the United States’ Foreign Corrupt Prac-
tices Act.

All the foregoing difficulties notwithstanding,
international practices can be profitable and re-
warding. Whether here or abroad, however, the ba-
sics of good business apply. You have to do your
homework, find the right people with whom to
partner, have the right legal and tax advice, negoti-
ate a reasonable contract, and strive to solve prob-
lems at the earliest stage — before they
reach litigation.

Following are important areas to consider.

> Choose Clients, Projects and Countries Care-
fully - Client and project selection is always im-
portant, but even more crucial when operating
in a foreign country. What’s more, you need to
investigate the practices of the country as well
as the individual client.

In the United States, the Department of
Commerce can provide information about a
given country’s business and payment prac-
tices. Look into the National Trade Data Bank
from the Department of Commerce, which col-
lects the federal government’s offerings of in-
formation on international trade, export promo-
tion, trade contacts, country profiles and other
international economic data. Check with the
Export-Import Bank and providers such as Dun
& Bradstreet to learn about a client’s assets and
credit rating. The ACEC, AIA and other indus-
try associations can provide valuable informa-
tion about country and client selection.

For all but low-risk projects, you may want
to limit your liability by providing only “front-
end” services on foreign projects. Consider
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working through the design-development phase
and require the owner to hire a local design firm
to do construction documents and construction-
phase services. Key is to have a precise scope
of services, with special attention given to de-
fining your basic, additional and ex-
cluded services.

Seek Expert Legal Advice - Before you market
your services abroad, consult with an attorney
who is knowledgeable in international law re-
garding the design professions.

Once you have begun preliminary negotia-
tions with a potential foreign client, retain local
counsel in that country as well. These lawyers
will help you address special business issues
such as how and in what currency you will be
paid, repatriation of funds, tax considerations
and possible protection in politically unsta-
ble situations.

Take on a Foreign Design Partner - To help
overcome difficulties with cultural and business
differences abroad, some firms choose to work
with a design professional firm domiciled in the
foreign country. In fact, some countries require
this. Such a liaison is especially useful to unrav-
eling unfamiliar building codes and construc-
tion practices.

Other U.S. and Canadian architects and en-
gineers hire foreign designers to their staff to
help them with the intricacies of shop drawing
and submittal review. If you do affiliate with a
local design firm, ascertain the amount and type
of insurance it carries and address dispute reso-
lution in your contract.

Establish Favorable Legal Jurisdiction - If
your client or the project is in a country where
the legal system is substantially different from
that of the United States or Canada, specify in
your contract the venue and governing law that
will be applied to any claim. It is important to
understand that a civil judgment of a foreign
court usually can be enforced against your
home-based assets.

After consulting with your legal counsel,
you may decide that the local laws of the coun-
try where the project or client is located would
be preferable. Some countries, for instance,

“There is nothing more uncommon than com-
mon sense.” — Frank Lloyd Wright

“A bore is someone who opens his mouth and
puts his feats in it.” — Henry Ford

have laws regarding jobsite safety that com-
pletely protect the design professional. And in
many places, limitation of a design profes-
sional’s liability is an accepted standard con-
tract provision. Most often, however, you
should strive to negotiate a provision requiring
that all disputes be heard and resolved under the
applicable laws of the principal place of
your business.

Another possibility is to specify that dis-
putes will be governed by the laws of a neutral
country, preferably one whose laws are based
on the English Common Law. Recognize, how-
ever, that despite the venue and law you and
your client decide upon for your disputes, that
decision will not be binding upon third-
party claims.

» Get International Insurance - You’ll want to
protect your business and your assets through
appropriate insurance coverage. Consultation
with an insurance broker who is knowledgeable
in international coverage is strongly advised.

Be aware that many insurance policies writ-
ten in the United States, for example, are lim-
ited to providing coverage only in the U.S. and
perhaps U.S. territories and Canada. If the job is
in a country where coverage is not provided un-
der your existing policies, separate foreign cov-
erage insurance may be needed for workers
compensation, general liability or automo-
bile liability.

Professional liability (PL) policies often
provide or can be endorsed to provide interna-
tional or worldwide coverage. However, insur-
ers differ on how PL coverage applies. Some
provide coverage for claims brought anywhere
in the world. Some exclude coverage in certain
countries. Some require you to defend yourself
and will reimburse you after the claim
is resolved.

Check with your professional liability insur-
ance specialist to find out what coverage is
available under your insurance policies for any
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services you perform in foreign countries and
what, if any, coverage gaps need to be filled.
Remember that it is crucial to review and
negotiate the insurance terms of any contract
before you sign it. Be sure you can obtain the
required coverage, and know the costs of hav-
ing special endorsements added to your poli-
cies. Often, foreign clients will withhold your
fees until you provide the required insurance
certificates. If you can’t get an insurance certifi-
cate that reads exactly as your contract requires,
your fees may be held up indefinitely.

> Protect Your Employees - There is insurance
available to help protect your employees as well
as your firm. International workers compensa-
tion insurance for employees who are sent over-
seas is very much like 24-hour medical cover-
age. If an employee becomes ill or injured
while on assignment abroad, it might be
claimed that he or she was in that country be-
cause of work and, therefore, the illness or in-
jury was work connected. This insurance also
covers the cost to transport sick or injured U.S.
employees home or to a third country to obtain
necessary emergency treatment.

In light of today’s increased terrorist and
extortion threat, you should consider kidnap
and ransom insurance policies. These policies
generally cover losses incurred by paying the
ransom, the hostage’s salary while he or she is
held captive, as well as other costs associated
with a kidnapping, including payment of secu-
rity company fees.

Equally important, kidnap and ransom in-
surance programs often provide invaluable in-
formation regarding relative risks by country, as

well as tips for employees to decrease the
chances of being abducted or targeted for vio-
lence. Finally, for security purposes, this type
of coverage should be purchased quietly. The
fewer who know about the coverage, the better.

Conclusion

Moving to the international market can present
attractive growth opportunities. However, these op-
portunities are not without their challenges. Seek
expert assistance before venturing overseas and talk
to a knowledgeable insurance agent or broker who

can help you mitigate the added risks. 2§

Disclaimer: This article is written from an insurance
perspective and is meant to be used for informational
purposes only. It is not the intent of this article to provide
legal advice, or advice for any specific fact, situation or
circumstance. Contact legal counsel for specific advice.

“The shortest distance between two points is
under construction.” — Noelie Altito

“My formula for success is rise early, work late, and
strike o0il.” — Paul Getty

“I love deadlines. I especially love the whooshing
sound they make as they fly by.” — Douglas Adams,
Author, Hitchhiker’s Guide to the Galaxy

“One has fear in front of a goat, in back of a mule,
and on every side of a fool.” — Edgar Watson Howe

“A horse can be coaxed to drink, but a pencil must
be lead.” — Stan Laurel

Stress Management

Checklist

By Stuart Nakutin, PHR, AIC, WCCP, CDMC

What Causes Stress for You?

O Routine hassles - Long lines in stores, heavy traffic,
telephone busy signals, etc.

O Personal problems with family members, illnesses,
financial difficulties, etc.

O Job problems - New job or boss or procedures,
deadlines or other pressures, layoffs, etc.

O wMajor life changes, even positive ones — marriage,
divorce, new baby, death of a loved one, new house,
new job

O overload from personal, job, financial, and other
problems coming all at once

O Fill in others you identify:

O
O
O
O

Tactics to Combat Stress

O Prepare for stress situations - Try to be more calm
and patient

Stress (continued on page 5)



“The architect must be a prophet in the true sense of
the term... if he can’t see at least ten years ahead,

don’t call him an architect.” — Frank Lloyd Wright

Stress (continued from page 4)

O Try to avoid small annoyances

O Avoid planning several major lifestyle changes
at once

O Maintain a sense of humor
O Take time to relax and unwind

O Talk about your problems and worries with a family
member, friend, or professional counselor

O Exercise to reduce muscle tension and improve your
body's ability to combat stress

O Eat a nutritious diet - Cut back on alcohol, sugar,
and caffeine

O Get enough sleep

O Plan and set priorities; get organized - Planning and
setting priorities can help you feel less overwhelmed
by your life

O work with, not against others
O Think positively

Learn and Practice
Relaxation Exercises

O sit quietlyand spend several minutes concentrating
on a mental image of a pretty or favorite place or an
enjoyable experience — something that makes you
feel good.

O Deep breathing - Place hand on stomach. Take a
deep breath in, feeling your stomach go out. Hold
for a few seconds. Breathe out slowly through your
mouth, feeling stomach go in. Repeat for a
few minutes.

O Relax back - Lean forward and down in chair. Let
head and neck hang down.

O Relax neck - Turn head slowly in circle, first in one
direction, then the other. Keep shoulders still.

O Relax shoulders and arms - Stand with hands over
head, palms facing up and fingers locked.

O Relax upper body - Stand with feet apart. Stretch one
arm over head and reach to side, then do the same
with other arm.

O Talk with a mental health professional if you are un-

able to control stress yourself. 3§

Stuart Nakutin is Director of Loss Control, Claims and
Human Resources for Cavignac & Associates.

Health Care Information
on the Web:

Determining the
Validity

of an Internet Site
Article courtesy of ZyWave

When trying to determine if an Internet site is a
valid place for getting your health care information,
consider the following:

» Is the name of the author listed on the page?

> Is there contact information for the author other than
an e-mail address?

» How are the “facts” presented?

» Does the author provide a place to find “further” in-
formation in which you can verify the facts he/she
has discussed?

» Are there charts, graphs, or other visuals to support
the author’s claims?

» Is the information written with objectivity or is there
author bias throughout the article?

» Do the advertisements promote the author or com-
pany opinion?

A\

Do the advertisements relate to the topic or subject?

» How recently was the page written, published, or
last updated?

» Can you verify the information or conclusions

through other creditable sites? 3§

Visit us on the Web!

www.cavighac.com
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