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Owner-Controlled Insurance Programs: 

How Much Protection 
Do They Provide  

for a Design Professional? 

(Continued on page 2) 
      Owner-controlled insurance pro-
grams (OCIPs) or �wrap-up� programs, 
as they are sometimes called have been 
around for many years. Historically, 
they have been used to insure jumbo 
projects, usually $100 million 
in  cons t ruct ion  va lue 
or larger.  
      Basically, an OCIP is an 
insurance program designed 
to cover the jobsite risks of 
the owner, contractors and oc-
casionally the design profes-
sionals and other consultants 
on a construction project. The 
program sponsor (the entity 
that buys the insurance) pur-
chases certain coverages on behalf of 
some or all of the parties working at the 
jobsite rather than having each firm sup-
ply its own insurance. 
      OCIPs commonly include general 
liability and workers compensation, and 
can also include builders risk, pollution 
liability and professional liability insur-
ance coverages. 
      For larger projects, the main reasons 
for a wrap-up policy are cost savings 
and enhanced control from both an in-
surance and a safety perspective. In 
Southern California, however, wrap-ups 
are being used frequently on multi-
family attached housing and other resi-
dential construction projects.  
      The reason that OCIPs are being used 
on multi-family housing projects in 

Southern California is due 
to the fact that typically 
these types of projects have 
been fraught with litiga-
tion. Many subcontractors 
are apprehensive about be-
coming involved in these 
types of projects, and in 
some cases can�t even get 
insurance to cover their in-
volvement on such pro-
jects. A wrap-up policy en-

ables the developer or owner to attract 
these subcontractors (and in certain 
cases, design professionals) that might 
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not otherwise be interested in working on 
the project. 
      A wrap-up policy must be put in force prior to 
the start of construction. It usually continues 
through substantial completion of the project plus a 
number of years thereafter. This period is known as 
the �extended reporting period� (ERP) or �tail.� 
Ideally, the tail policy extends through the applica-
ble statute of limitations, which in California is ten 
years for a latent defect. 
      The limit of coverage applies for the policy 
term. In other words, the limit is not reinstated an-
nually. Typically, deductible or self-insured reten-
tion starts at about $25,000, and minimum premi-
ums for residential projects are in the $75,000 to 
$100,000 range. On larger project in which the 
minimum is not a factor, the rate averages approxi-
mately .5% to 1% of construction costs, depending 
on the size of the project, limits, deductibles, and 
other factors. 
      Wrap-ups have been put in force on projects 
with construction values as low as $1 million, but 
typically a project must have construction values of 
$5 million or larger to have it make sense. 

What type of coverage 
does an OCIP provide for 
a design professional? 
      First of all, don�t confuse an OCIP with a pro-
fessional liability insurance policy. They are not the 
same. An OCIP policy on a residential project typi-
cally only provides commercial general liability 
coverage. A commercial general liability policy 
protects the named insured from its legal liability 
arising out of its negligent operations that result in 
tangible property damage or bodily injury. It is 
critical to note that if there is no tangible property 
damage or bodily injury, there is no coverage. 
      A professional liability policy, on the other 
hand, covers the design professional�s legal liabil-
ity, period. There is no requirement that the dam-
ages manifest themselves in the form of property 
damage or bodily injury. As a matter of fact, the 
majority of claims against design professionals 
don�t involve either. They involve economic or 
consequential damages, such as cost overruns, de-
lays, etc. 
      An OCIP can be endorsed to provide limited 
coverages for a design professional. If the policy is 
written correctly, it can be extended to cover the 
design professional�s negligence if it results in bod-
ily injury or tangible property damage.  
      It is important to note that many construction 
defect claims involve �tangible property damage.� 
In other words, a properly written OCIP can pro-
vide professional liability type coverage for a de-
sign professional if the damages result in tangible 
property damage or bodily injury. It is still strongly 
recommended that the design professional retain its 
own professional liability coverage or purchase a 
specific project professional liability policy for 
consequential type damages. 
      Some of our design professional clients have 
been comfortable enough with the limited coverage 
provided by a design professional inclusive wrap-
up policy. In these situations, they retain their pro-
fessional liability practice policies to cover dam-
ages other than bodily injury or tangible property 
damage (i.e., consequential damages). 

      We have other design professional clients who 
go a step further and make certain that the owner 
purchases a project professional liability policy in 
addition to the OCIP. If this is the case, the design 
professional can exclude the fees and the project 
from their practice policy application, and the fact 
that they worked on a multi-family housing project 
will not adversely affect their practice policy pric-
ing. Of course, some of our design professional cli-
ents still won�t touch multi-family housing projects 
at all. 
      In order to effectively endorse an OCIP policy 
to provide protection to a design professional, sev-

OCIP policies are unique � no two are alike! 

Always have OCIP policies reviewed by both legal 
counsel and your insurance broker. 
(Continued on page 3) 



and your insurance broker. ! 
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eral endorsements are necessary. Specifically, the 
policy must be endorsed to: 

1. Add the design professional onto the policy as a 
named insured. 

2. Extend coverage to the professional services of 
the design professional. 

3. Provide that the OCIP coverage is primary. 

4. Amend specific property damage type exclu-
sions within the policy itself. 

      Collectively, the intent of these endorsements is 
to cover the design professional for his/her negli-
gent acts, errors or omissions that result in either 
bodily injury or tangible property damage. How-
ever, an OCIP does not pick up consequential or 
economic damages. The design professional will 
need to rely on her/his own professional liability 
policy for these types of claims. 
      The preferred scenario is to purchase a project 
professional liability policy in addition to the 
" Identify risks 

Disclaimer: This article is written from an insurance 
purposes only. It is not the intent of this article to p
situation or circumstance. Contact legal counsel for sp
OCIP. Ideally, this policy would run in tandem 
with the OCIP, and have a ten year extended re-
porting period as well. However, these policies are 
difficult to find, and most professional liability un-
derwriters are apprehensive about extending their 
policy for the full ten years.  

Conclusion 
      An owner-controlled insurance program can be 
endorsed to provide construction defect type cover-
age for the negligent acts, errors or omissions of a 
design professional (most don�t, unless it is specifi-
cally negotiated). In addition to the correctly writ-
ten OCIP policy, however, a design firm will need 
to obtain either a stand-alone project professional 
liability policy or rely on its practice policy to sup-
plement the OCIP. 
      Every OCIP policy is manuscripted. In other 
words, no two are the same. 
      We strongly recommend that, prior to enter-
ing into or becoming involved in an OCIP, you 
have the policy reviewed by both legal counsel 
perspective and is meant to be used for informational 
rovide legal advice, or advice for any specific fact, 
ecific advice. 
The Ten Commandments 
of Loss Prevention 

Excerpted from �Ten Commandments of Loss Prevention� by Gunther O. Carrle, Esq. 
Copyright RA&MCO Insurance Services, 1998 

      In the next 10 issues of our �Professional Liability Update� newsletter, we will print one of the �Ten 
Commandments of Loss Prevention� published by RA&MCO Insurance Services. 
      The commandments are written by Gunther O. Carrle, Esq., an attorney whose practice is limited to the 
representation of architects and engineers. In addition to his Juris Doctor degree from the University of 
Pennsylvania Law School, Mr. Carrle also holds a Masters of Engineering degree from Rennselaer Poly-
technic Institute with a concentration in structural engineering. 

The Concept of �Loss Prevention� 
    A �loss prevention� program is intended to 
(Continued on page 4) 
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" Allocate risks to the party best able to handle the risk 
" Manage those risks which cannot be transferred 

    A sound loss prevention program contains four elements: 
" Preparation of an Agreement for Services which accurately reflects the client�s and your understand-

ing of the scope of your services, the limitations on your obligations and the interplay between you 
and the other members of the construction process � contractors, consultants, design/
build contractors. 

" Performance of the Agreement so as to minimize the potential for dispute. 
" Recognition and resolution of potential problems when they arise, before they develop into 

a dispute. 
" Proper documentation of the significant events during the project so that, when problems arise, they 

can be resolved as quickly and as cheaply as possible. 
The First Commandment: 
�Define Your Scope of Services� 

tions including general conditions?" 
      Draft a detailed scope of services which avoids 
ambiguity and creates a definite and clearly under-
stood allocation of obligations in order to avoid a 
dispute. A scope of services that merely attempts to 
avoid obligations without defining what is to be 
done is more likely to create a dispute than to 
avoid it. 
      The scope of services should be drafted with 
third-parties in mind. In many cases third-parties 
(and not the parties to the contract) will review and 
interpret the contract. Specificity is necessary to 
minimize the likelihood that third-parties can ex-
pand your duties by reference to custom and prac-
tice. In particular, address typical problem areas � 
shop drawings, design/build, cost estimates, haz-
ardous substances, certifications, site visits and 
ownership of documents. 
      The following questions should be asked when 
reviewing the intended scope of services: 
" Are all services that you intend to render clearly 

set forth in the scope of services, and do you 
intend to render all services set forth in the 
scope of services? 

" Does the scope of services address areas that 
are new to you? 

" Has enough time and money been allocated to a 
particular task? Shop drawing review and site 
visits are usually undervalued in relation to the 
potential for liability. 

" Have you defined the circumstances under 
which you are entitled to addi-
tional compensation? 

" Are the terms consistent with the terms of any 
specifications or product references that are in-
corporated by reference? 

Frequently, industry specifications and stan-
dards are incorporated by reference without a 
full understanding of what is contained in the 
most current edition. Particularly, with regard 
to an A/E�s obligation to conduct reviews and 
issue approvals, the incorporation of a third-
party standard can dramatically alter the A/E�s 
obligations. Concern in this area can be ad-
dressed with a provision that provides: 

         �Nothing contained in any standard specifica-
tion, manual or code shall operate to alter, 
modify or expand the duties and responsibili-
ties of the Owner, Contractor or Engineer or 
any of their consultants, agents or employees 
from those set forth in the con-
tract documents.� 

" Are the terms consistent with the terms of other 
documents � construction contract, specifica-



Condominium Loss Prevention Checklist 
       Condominiums are far and away the most liability-prone projects design professionals can undertake. Most 
underwriters consider Southern California condominium projects to be �guaranteed litigation.� 
       Nevertheless, condominiums are a housing type that Southern California needs. As more and more projects 
are being planned for urban areas, these will continue to be a viable source of business for a lot of our design 
professional clients. 
       If you are going to pursue condominium projects, there are certain steps you can take to reduce your risk 
(although you will never even come close to eliminating it). Here is a Condominium Loss Prevention Checklist 
that you might want to consider prior to entering into a condominium type project: 

Checklist 
quately insured. 

(Continued on page 6) 
# Carefully select your developer/client. Is there 
adequate financing? Is there commitment to qual-
ity? Has the developer done other condominium 
projects, and were they successful? Does the de-
veloper have a long track record, and is it likely to 
be around in the future? Will the developer build 
the project with its own forces, or act as a �paper 
developer?� What are the contractor selec-
tion criteria? 

# Develop a fair agreement that properly ad-
dresses the allocation of risks associated with the 
project. Be certain it contains most, if not all, of 
the �Deal Maker� clauses for condominium pro-
jects. (�Deal Maker� clauses can be seen on our 
Website, http://www.cavignac.com. Click on this 
link http://www.cavignac.com/pdfs/Aee-1297.
Ca

No more Snail Mail! 
" ALL FUTURE ISSUES of our newsletters will 

be sent by e-mail 
" Please visit our website to add yourself to our 

Architects & Engineers e-mail list 
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mail address to gcornwell@cavignac.com 
pdf#script (�Publications� section of our website; 
the 12/97 issue of the Professional Liability Up-
date article entitled �Contract Negotiations,� page 
two.) Is the developer fair and reasonable regard-
ing the contractual protection you seek? 

# Insist on a strong indemnity from the client/
developer, and attempt to negotiate a waiver into 
your agreement. 

# Investigate the availability of project profes-
sional liability insurance and propose that the 
owner pay for a separate policy for the design 
team. Make sure your subconsultants are ade-
vignac & Associates 
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of limitations.! 
(Continued from page 5) 

# Find out how the developer plans to market the 
project. Will the advertising be realistic? Will 
your name be used? 

# Require a project peer review and a constructi-
bility review of the design. 

# Make sure there are adequate contingency 
funds budgeted for the project that will apply to 
design defects as well as construction problems. 

# Insist on providing full-service construction 
observation and administration. Watch carefully 
for any substitutions requested by the developer 
or contractor. Document clearly any objections 
you may have. 

# Carefully document all meetings and conversa-
tions pertaining to the project. In particular, note 
any recommendations you make that are not fol-
lowed by the developer or contractor. 
# Develop a maintenance manual and have it in-
corporated into the homeowners� association by-
laws. Require that homeowners be educated about 
their responsibilities for upkeep and for following 
the stated recommendations. Make the provisions 
of the manual binding upon the homeowners� as-
sociation as well as individual purchasers. 

# Require that the developer have each purchaser 
inspect the unit and common areas for defects, 
and have the purchaser sign some type of certifi-
cate of satisfaction. 

# Require the developer to incorporate an ADR by 
Covenant provision into the CC&Rs. 

# Consider requiring an Owner-Controlled Insur-
ance Program that extends coverage for bodily 
injury and tangible property damage to the design 
team for their professional services. Coverage 
should be provided through substantial comple-
tion of the construction plus the applicable statute 
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