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      A review of loss prevention case 
files reveals that under-funded projects 
are a major cause of professional liabil-
ity claims and losses. This problem be-
comes more prevalent during times of 
economic slowdown, with clients 
strapped for capital looking for ways to 
reduce costs. 

      Design professionals may be encour-
aged to reduce costs by taking shortcuts 
and skimping on details or quality con-
trol; contractors may be encouraged to 
do the same. In such cases, errors and 
omissions become more prevalent, leav-
ing argument and legal wrangling in 
their wake.  
      Capital-strapped projects can also 
result in slow payment as well as 
trumped-up negligence claims filed as a 

CostsCosts  

Funds 
ploy to avoid payment altogether. Should 
the funding problem reach crisis stage, the 
project itself comes into jeopardy. Delays, 
work stoppages and project termination 
can lead to a legal quagmire and profes-
sional nightmare. 
      Fortunately, there are preventive steps 
design firms can take to avoid or at least 
minimize the headaches and heartbreaks of 
an under-funded project.  



Projects (Continued from page 1) 

Projects  (Continued on page 3) 
Check Your 
Client�s Finances 
      Because inadequate funding plays such a huge 
role in professional liability losses, design profes-
sionals should do what it takes to help avoid these 
entanglements in the first place. For whatever rea-
son, however, architects and consulting engineers 
are often reluctant to perform financial background 
checks on their clients. They feel they will insult, 
embarrass or otherwise alienate their clients.  
      Yet the fact of the matter is that most of these 
clients have already willingly provided this same 
financial information to a number of other business 
associates in order to obtain credit and project ap-
proval. In most cases, they would hardly blink at 
providing the same information to their prospective 
design firms. And if a prospective client is reluctant 
to share its financial records, maybe that�s just the 
type of client you might choose to avoid. 
      Assume the background check shows that the 
client has a less than perfect credit history. Does 
that mean you should automatically reject this cli-
ent? Of course not. It is simply one important piece 
of information to consider. If the firm or individual 
has an otherwise clean record as a reasonable, non-
litigious client, you can certainly move forward 
with the project, taking necessary precautions in the 
forms of solid contractual language. But combine 
that spotty credit record with a trail of litigation 
and/or a history of selecting low-bid contractors, 
and you might make the best business decision of 
your life by avoiding this client. 

Secure an Adequate 
Scope of Services 
      Securing an adequate scope of services is al-
ways recommended to avoid risk and liability. 
When your credit check of the client reveals the po-
tential for under-funding, an adequate scope be-
comes critical. The scope of services should in-
clude pre- and post-design activity designed to en-
hance quality control and lower risk exposures. It 
might even be worthwhile for you to offer these 
services at a lower-than-usual profit margin, given 
the risks that might otherwise exist. 
      Services you should consider include, 
among others: 
1. Pre-qualification of contractors, to help as-

sure that all invited to bid are reputable, ex-
perienced, bondable and otherwise qualified 
to do the work 

2. Management of a pre-selection conference, 
where pre-qualified contractors are invited to 
address any questions they may have and to 
learn the �rules of the game� from you, other 
d e s i g n  p r o f e s s i o n a l s  a n d  t h e 
owner�s representatives 

3. Plan and specification review by contractors 
as part of the selection process, to help assure 
the constructability of plans and to identify 
potential errors, omissions, ambiguities, or in-
consistencies before work begins 

4. Hosting a pre-construction meeting, where 
schedules are reviewed, understandings are 
solidified and put in writing, and project prin-
cipals get to establish lines of communication 
that can be used once the project is under way 

5. Full-time construction observation by quali-
fied and experienced field personnel. 

      Obtaining a cash-strapped client�s agreement 
for you to perform these services for a fee may be 
difficult. Nonetheless, the need for performing 
them should be addressed to the client. 
      If the client summarily dismisses your sugges-
tions and demonstrates a desire to do this work the 
cheapest possible way, you will be given a clear in-
sight into the client�s mindset. The question you 
then must ask yourself is, �Do I really want to 
work for this client?� Many architects and consult-
ing engineers will respond, �No� because the risk 
of loss is so substantial. 
      Should you decide to accept an assignment 
from a financially troubled firm, it is prudent to 
draft contract language that provides you an �out� 
should the project turn sour. Insist on language that 
provides you the right to suspend services or termi-
nate the agreement if the client reneges on its con-
tractual obligations or financial commitments. 

Suspension of Services 
      Failure by a client to pay you is considered a 
breach of a material term and therefore a cause for 
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you to terminate. But you may not want to use the 
ultimate hammer of termination; you may want to 
be able to suspend and withhold your services in 
hopes of forcing the client to cure the breach but 
keep the contract in force. 
      You need the right to suspend your services 
without breaching your contract yourself or incur-
ring liability for delay. Granted, if the nonpayment 
continues for a sufficient time after you have made 
demand and given proper notice of the breach, you 
may ultimately wish to terminate. But in the mean-
time, you at least want to avoid increasing 
your receivables. 
      One solution is a contractual provision that al-
lows you or your client to suspend the contract for 
a defined but relatively short period of time without 
additional cost. For a longer suspension, you should 
be compensated for the expenses of interrupting 
and resuming your services. And, for an excessive 
period of client-ordered suspension, you need the 
option to terminate the agreement; you may need to 
step back and renegotiate the entire deal.  
      Give yourself the right to suspend your services 
without risk or liability for delay in the event of 
nonpayment of your fees, or for any other breach 
by your client of terms you consider critical to the 
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progress of your services. Here is a sample service 
suspension provision provided by XLDP to discuss 
with your attorney: 

Suspension of Services 
   If the Project or the Consultant�s services are 
suspended by the Client for more than thirty 
(30) calendar days, consecutive or in the aggre-
gate, over the term of this Agreement, the Con-
sultant shall be compensated for all services 
performed and reimbursable expenses incurred 
prior to the receipt of notice of suspension. In 
addition, upon resumption of services, the Client 
shall compensate the Consultant for expenses 
incurred as a result of the suspension and re-
sumption of its services, and the Consultant�s 
schedule and fees for the remainder of the Pro-
ject shall be equitably adjusted. 
   If the Consultant�s services are suspended for 
more than ninety (90) days, consecutive or in the 
aggregate, the Consultant may terminate this 
Agreement upon giving not less than five (5) cal-
endar days� written notice to the Client. 
   If the Client is in breach of the payment terms 
or otherwise is in material breach of this Agree-
ment, the Consultant may suspend performance 
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Disclaimer: This article is written from an insurance pe
purposes only. It is not the intent of this article to pro
situation or circumstance. Contact legal counsel for spec

of services upon five (5) calendar days� notice to 
the Client. The Consultant shall have no liability 
to the Client, and the Client agrees to make no 
claim for any delay or damage as a result of 
such suspension caused by any breach of this 
Agreement by the Client. Upon receipt of pay-
ment in full of all outstanding sums due from the 
Client, or curing of such other breach that 
caused the Consultant to suspend services, the 
Consultant shall resume services and there shall 
be an equitable adjustment to the remaining 
project schedule and fees as a result of 
the suspension. 

      We have chosen 30, 90 and five days as exam-
ples of time periods for this provision. You may 
wish to insert different times that are acceptable to 
you and your client, being sure to coordinate your 
Suspension of Services clause with your Billing 
and Payment, Retainers, Changed Conditions and 
Termination provisions in your agreement. 

Termination Clause 
      The following sample clause provided by 
XLDP for discussion with your attorney allows 
your client to terminate with or without cause, but 
to be held responsible for any costs you incur asso-
ciated with stopping the project. It gives you the 
right to terminate for specified causes and offers 
you protection when you quit for justifiable cause. 

Termination 
   In the event of termination of this Agreement 
by either party, the Client shall within fifteen 
(15) calendar days of termination pay the Con-
sultant for all services rendered and all reim-
bursable costs incurred by the Consultant up to 
the date of termination, in accordance with the 
payment provisions of this Agreement. 
   The Client may terminate this Agreement for 
the Client�s convenience and without cause 
upon giving the Consultant not less than seven 
(7) calendar days� written notice. 
   Either party may terminate this Agreement for 
cause upon giving the other party not less than 
seven (7) calendar days� written notice for any 
of the following reasons: 
2. Substantial failure by the other party to per-

form in accordance with the terms of this 
Agreement and through no fault of the termi-
nating party. 

3. Assignment of this Agreement or transfer of 
the Project by either party to any other en-
tity without the prior written consent of the 
other party. 

3. Suspension of the Project or the Consult-
ant�s services by the Client for more than 
ninety (90) calendar days, consecutive or in 
the aggregate. 

4. Material changes in the conditions under 
which this Agreement was entered into, the 
Scope of Services or the nature of the Pro-
ject, and the failure of the parties to reach 
agreement on the compensation and sched-
ule adjustments necessitated by 
such changes. 

   In the event of any termination that is not the 
fault of the Consultant, the Client shall pay the 
Consultant, in addition to payment for services 
rendered and reimbursable costs incurred, for 
all expenses reasonably incurred by the Consult-
ant in connection with the orderly termination of 
this Agreement, including but not limited to de-
mobilization, reassignment of personnel, associ-
ated overhead costs and all other expenses di-
rectly resulting from the termination. 

      Some consultants also include stricter provi-
sions concerning ownership of instruments of ser-
vice in the event they are terminated early, in order 
to prevent clients from walking off with complete 
or near-complete construction documents and for-
going construction administration services. Negoti-
ate for explicit and reasonable termination rights 
that work for both you and your client. 
The material above is provided for informational pur-
poses only. Before taking any action that could have le-
gal or other important consequences, speak with a 
qualified professional who can provide guidance that 
considers your own unique circumstances. # 
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Workers Compensation 
Classification Information 
for Design Professionals 

By Jeffrey W. Cavignac, CPCU, RPLU, CWCA 
      Every workers compensation classification has 
a specific description and rate. In order to make cer-
tain you are not being overcharged by having some 
of your payroll placed in the wrong classification, it 
is important to understand the definitions of each 
classification applicable to your business. 
      For design professionals, there are four classifi-
cations that apply. Note that the descriptions below 
are summaries only. If you need a complete de-
scription, please contact our office. 

Classification Code 8810 

" Code 8810 (1) � Clerical applies to non-
technical personnel engaged wholly in general 
office work with no regular job responsibilities 
outside the office. 

" Code 8810 (2) � Draftpersons / Inside Technical 
Personnel applies to technical personnel, in-
cluding licensed architects and engineers who 
have no regular job responsibilities outside the 
office. These are employees who rarely, if ever, 
leave the office on consulting work. 

      Classification Codes 8810 (1) and 8810 (2) 
carry the lowest rates of the applica-
ble classifications. 

Classification Code 8601 �  
Architects / Engineers / 
Land Surveyors 

      Code 8601 applies to technical personnel, re-
gardless of job title or professional license status, 
who have regular duties in the field. Such activities 
would include job site visitations and observation, 
meetings at clients� offices, attendance at public 
hearings, or any related work away from 
your office. 
      This code carries the highest rate of the applica-
ble classifications. 
Classification Code 8742 � 
Salespersons 

      Code 8742 applies to non-technical employees 
who have regular duties outside the office, includ-
ing sales and marketing personnel. The rate for this 
classification is between Codes 8810 and 8601. 

Executive Officers and Partners 

      Executive officers and partners are automati-
cally included unless specifically excluded. 
      Executive officers can only be excluded if 
100% of the corporate stock is owned by officers 
and/or directors that are active in the business. Ex-
ecutive officers include the president, vice presi-
dent, secretary and treasurer, and any other execu-
tive officer �enumerated in and empowered by the 
charter of the corporation.� Working partners also 
may elect to be excluded. 
      If you elect to cover your executive officers or 
partners, they are subject to both minimum and 
maximum payroll amounts. For 2004, the minimum 
payroll is $29,900, and the maximum is $81,900. If 
compensation falls between these two figures, the 
actual compensation amount is used. # 
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