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Part |

The following material is provided
for informational purposes only. Before
taking any action that could have legal
or other important consequences, speak
with a qualified profes-
sional who can provide
guidance that considers (i D)

. i Q
your own unique cir-
cumstances. G"

Indemnification (‘r
originated in the con- 3N
struction  industry to
hold owners harmless
from problems that arose
during construction. The
basic concept is rooted in fairness: since
the contractor has 100% control of the
site, the contractor should indemnify
(i.e., hold harmless) the owner for any
site-related problems that arise.

Over time, however, the fairness
concept behind indemnification has been
altered. Architects and consulting engi-
neers now are often required to assume a
large portion of the owners' risk — not
because design professionals have con-
trol of the construction site, but rather as
the price to be paid for the privilege of
doing the client's work.

In the carefully crafted contract lan-
guage prepared by a client's attorney,
probably lurks one, two or more clauses
requiring you to indemnify the client.
The language may be short and innocu-
ous sounding, but it spells trouble just

the same.

Many design professionals concede
that they have largely themselves to
blame for this development. They have
encouraged the use of on-
erous terms and conditions
by accepting them so read-
ily. “The design firm down
the street doesn't object to
the language,” an architect
or engineer is told. And,
\ fearing that the other firm
might get the work, the de-
signer disregards better
judgment and signs an in-
demnity-laden contract.

Before you sign on
the dotted line

» Client-drafted indemnities typically
ask you to pay for the client's negli-
gence. Ask yourself: without the in-
demnity, whose risk would it be? Al-

(Continued on page 2)
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(Continued from page 1)
most invariably it would be the client's.

» Most client-drafted indemnities are uninsurable.
If you sign a client's indemnity that is not limited
to just your negligence, you are accepting liabil-
ity beyond that required by law. Your profes-
sional liability policy likely includes a clause
with language such as: “This insurance does not
apply to liability assumed by you under any con-
tract unless you would have been liable in the
absence of such contract.”

» Client-drafted indemnities frequently contain
onerous, overreaching language. For instance,
a client may ask for indemnity for your
"intentional acts.” Unfortunately, a crafty attor-
ney could interpret virtually any of your acts
as "intentional.”

» Client-drafted indemnities frequently ask you
to defend the client. This provision could be
interpreted as an obligation on your part to re-
tain an attorney for your client and pay for his
or her defense — even before liability for negli-
gence has been established — an obligation
most professional liability insurers are not will-
ing to assume.

» Client-drafted indemnities may include inap-
propriate parties as indemnitees (parties to be
indemnified). You should never agree to in-
demnify a client's agent, contractor, attorney,
contract employee, lender, volunteer or anyone
else who is not directly part of the client entity.

Types of Indemnities

Client-drafted indemnities used in the design
and construction industry can be separated into
three general types: broad-form, intermediate-form
and limited-form.

Broad-Form Indemnities

Of the three types of client-drafted indemnities, the
broad-form type creates the most problems. It can
make a design firm responsible for almost any
problem that befalls its client during the project,
whether or not the designer was negligent. A typical
broad-form indemnity reads as follows:

“Indemnification

“Consultant agrees to hold harmless and in-
demnify Client from any and all liability, including
cost of defense, arising out of performance of the
services described herein.”

Note that this clause does not limit the indem-
nification to liability that is a consequence of the
design professional’s negligent acts, errors, or emis-
sions. Obviously, such an all-encompassing blanket
indemnification creates enormous and largely unin-
surable liabilities.

Case in point: A town retained a consulting
civil engineer and contractor for a relatively simple
project. Construction was suspended during the
rainy season and the locality retook control of the
site, erecting a temporary fence around it. An unsu-
pervised toddler crawled through the fence, fell into
a puddle and drowned.

The engineer, contractor and jurisdiction all
were sued for negligence by the child's parents.
Both the engineer and the contractor obtained dis-
missals from the case and the jurisdiction was
found negligent. Once the project was complete,
however, the jurisdiction split its bill for defense
and judgment 50-50 between the engineer
and contractor.

Both parties claimed they were required to pay
nothing, since they were not negligent in any way.
A judge disagreed. True, they were not negligent,
the judge noted. But just as true, they had agreed to
hold the jurisdiction harmless from ™any and
all liability... arising out of performance of
the services...."

In some states (California for example), broad-
form indemnification has been made illegal by vir-
tue of court decisions or anti-indemnification stat-
utes. But even in states where such indemnities are
illegal, a judge might still rule that a given clause
will be enforced when the parties to the contract
have enjoyed relatively equal bargaining strength
and the clause is written so clearly that its intent is
unmistakable. And, of course, even if a court rules
in your favor, litigation always means you have lost
valuable time, goodwill, peace of mind and dollars.

Intermediate-Form Indemnities

An intermediate-form indemnity is not much
better than a broad-form one, but it is legal in the
(Continued on page 3)
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majority of jurisdictions (including California). It
provides that a design professional will cover the
client's risk whenever the design professional
shares some of the liability due to negligence. A
typical intermediate form indemnity reads
as follows:

“Indemnification

“Consultant agrees to defend, hold harm-
less and indemnify Client from any and all
liability arising out of Consultant‘s perform-
ance except for the sole negligence or willful
misconduct of Client.”

Given a clause such as this, the client could be
99% at fault and, as long as the designer is at least
1% at fault, the design professional would pick up
100% of the tab. In the event of a project problem,
there is a very good likelihood that a designer
would be held partly at fault. In fact, only an in-
competent attorney would be unable to convince
most juries that a design professional had at least a
minor role in a project problem.

In this example, design professionals would
have coverage under most professional liability
policies for the portion of the damages attributable
to their negligence (1 - 99%), but not that attribut-
able to the client’s negligence (1% - 99%).

Limited-Form Indemnities

The limited-form indemnity reflects what com-
mon law requires in any event; i.e., if you're 20% at
fault, you will pay 20% of the damages. A typical
limited-form indemnification may read as follows:

“Indemnification

“Consultant agrees to hold harmless and
indemnify Client from and against liability
arising out of Consultant's negligent per-
formance of services.”

This type of indemnity is covered under most
professional liability policies.

Making Your Stand

So how do you handle a potential or existing
client who asks you to sign an unacceptable indem-

nity clause? Your first step should be to educate the
client regarding the unfairness, illegality and/or in-
effectiveness of such a clause. Specifically:

» Know the Law — Find out whether your state
has anti-indemnification statutes on the
books. If so, what do they say? How have
they been interpreted by the courts? Ask your
attorney and insurance broker for assistance

in this area.
Be aware that the law in your state may not
f b apply in every instance. Client-drafted

contracts frequently require that dis-
putes be settled in the jurisdiction

J where the client is located and/or where

the work is performed. This may be an
out-of-state  location where indemnities
are enforceable.

Also, do not assume that, because your
state has anti-indemnification statutes in
place, you can accept a broad-form indemnity
because it would be struck down later. Hav-
ing to defend a claim is costly in any event —
rarely does anyone come away from the expe-
rience a winner. Besides, as already noted, a
court may decide that, for whatever reason,
the indemnification is enforceable in
your case.

» Educate the Client — The best tactic in getting
rid of an unfair indemnity is to demonstrate to
the owner the ineffectiveness of such a con-
tractual stipulation. Point out any anti-
indemnification statutes on the books in your
state or the jurisdiction where any dispute
would be tried. Explain that any indemnifica-

tion that expands your liabilities will be
uninsurable. Point out that you are al-
ready liable for your errors and omis-
sions without an indemnification clause
and therefore such a clause is unneces-
sary and may even cloud the issue of
your legal responsibilities. Your insurance
broker should be willing to help you address
these issues with your client.

» Negotiate for Fairness — Finally, appeal to
your client's sense of fairness. Explain that to
hold you legally responsible for another's li-

(Continued on page 4)



(Continued from page ) has been told that another design firm will

agree to the provision. What do you do when
basic fairness does not work? There are still
some options that while not ideal, are far bet-
ter than accepting an uninsurable client-
drafted indemnity.

ability is simply unjust. Reaffirm your will-
ingness to accept responsibility for your own
errors and omissions but your unwillingness
to be liable for the mistakes and oversights of

N others. Explain that the theory of indem-

s nities applies to contractors on the con- Next issue, Part 2 of this two-part report will
struction site since they assume control address those alternatives. In addition, we will ex-
over the work site. Explain how it is un- amine certain cases where you might want to re-
fair to hold a design firm responsible for quest indemnities from a client. +

liabilities that are completely out of
its control.

Convincing an owner that an indemnifi-
cation would be unenforceable and/or unfair
can be difficult when the client has paid an
attorney to draft the contract and the client

Disclaimer: This article is written from an insurance perspective and is meant to be used for informational

purposes only. It is not the intent of this article to provide legal advice, or advice for any specific fact, situa-

tion or circumstance. Contact legal counsel for specific advice.

The Growth of Project Specific
Professional Liability Coverage
Courtesy of © RA&MCO Insurance Services, 1999

Project specific professional liability insurance ment issues by assuring that a project spe-
is becoming more common today as owners are re- cific professional liability policy is in effect
questing it as part of their project specifications. for the period covering the design and con-
Some of the reasons owners are requiring project struction phases of a
coverage include the need for: ( project with an ex-

( tended “claims report-

»Covering all of the appropriate design firms/

professional firms under a single policy ing” period  following

r" construction completion
»Providing a multi-year policy limit of insur- 7\/ . .
ance dedicated only to the owner’s project Trle major bef‘?f',f

of the “project-specific

»Having one insurer coordinate any claims !E insuring approach s

(which avoids the typical dispute between that it normally includes
insureds and multiple insurance carriers as to as insureds all members

which firm is at fault) of the design/
»Providing vicarious liability indemnity cov- professional team under one dedicated project
erage to an owner by endorsement to policy limit. Adversarial relationships between de-
the policy sign team members may be reduced if claims arise

. . because the firms are provided with a united de-
»Enabling the owner to proactively “control”

the professional liability and risk manage- (Continued on page 5)



(Continued from page 4)
fense controlled by only one insurer. This fosters a
cooperative environment
among the insured team to
resolve the claim without
having to prove the other
firm or its insurer should
pay. Since the team is cov-
ered, there are not the poten-
tial problems of some pro-
fessional firms having inade-
quate limits of insurance, or
the possible impact or ero-
sion of their various profes-
sional liability policy limits
by claims unrelated to
the project.

The project policy is
typically arranged so that ret-
roactive coverage is granted
to cover any preliminary de-

Important!

An “OCIP” policy is not a
Project Professional
Liability policy!

Don’t confuse a general liability-
based “Owner Controlled Insurance
Program” (OCIP) with a project pro-
fessional liability policy.

If an OCIP even includes the de-
sign team, it usually only covers either
bodily injury or property damage, and
would not extend to any economic or
consequential damages. <

policy is paid by the policyholder/lead design en-
tity but it can be paid by the owner, design/build
contractor or shared by the
insured design team.

Professional firms cov-
ered under a project specific
policy should be aware that
their fees received on a proj-
ect insured separately under
a project policy can be re-
moved from their practice
policies’ premium calcula-
tions since the coverage af-
forded by the project policy
applies in lieu of a practice
policy until such time that
the coverage afforded by the
project policy ceases.

In addition, there are
often additional exclusions
which further re-

sign services rendered prior

to inception of the policy. The policy period will
then run until the end of the construction, after
which an Extended Reporting Period (up to five
years and occasionally longer) is typically pro-
vided in which claims can be reported allegedly
arising from the negligent acts of the professionals
on the completed project.

After the Extended Reporting Period has
passed, the probability of claims activity will have
been greatly reduced. New claims made subse-
quent to the end of the Extended Reporting Period
would then typically be subject to each firm’s
practice policy. However, you should verify this
with your practice policy insurer.

Normally, the deductible on a project specific
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strict coverage.

Project specific professional liability policies
are an integral part of the owner’s risk manage-
ment/insurance plans. They are generally benefi-
cial to all parties involved due to the reduction in
claims handling expenses, the dedicated insurance
for the project, the reduction in potential coverage
gaps between the parties, and the multi-year and
post-construction completion claims report-
ing periods.

Project specific professional liability policies
are highly desirable, additional financial resource
to assist in achieving a successful project. +

“While we are postponing, life speeds by.” — Seneca (3 BC-65 AD)

“I find that the harder 1 work, the more luck | seem to have.” — Thomas Jefferson (1743-1826)

“Opportunities multiply as they are seized.” — Sun Szu (5707 BC-490? BC)

“Do, or do not. There is no “try.”” — Yoda (*“The Empire Strikes Back™)

“I have not failed. I’ve just found 10,000 ways that won’t work.” — Thomas Alva Edison (1847-1931)
“Obstacles are those frightful things you see when you take your eyes off your goal.” — Henry Ford (1863-1947)
“Argue for your limitations, and sure enough, they’re yours.” — Richard Bach

“Success usually comes to those who are too busy to be looking for it.”” — David Henry Thoreau (1817-1862) <~



Cavignac & Assoclates

I NS UR AN CE B ROKERS

Visit our NEW website Y . N
< Insurance information & applications WWW. CaVI g n a . CO m

<~ Certificate requests on-line W

< Bond requests on-line
<~ Prior publications and MORE!

Business Management Programs
for » Architects

VA
> Engi
DPICMSC > Ezs:xre]rr;ental Consultants

Vital information for increasing the value and operational effi-
ciency of your firm

DPIC Management Services Corporation is the business management consulting subsidiary of
DPIC Companies, a leading professional liability insurance and risk management specialist catering to the
design profession. Over the next year, DPIC MSC will present a number of different seminars in various
cities. Topics include:

- Creating an Effective Strategic Plan
— A road map for the future

«  Peak Performance
— Improving your firm’s earnings

«  Understanding Mergers & Acquisitions
— Buying or selling? Making the transition work

«  Successful Internal Ownership Transition
— Strategies for firm perpetuation

«  Project Management
— Strategies for keeping clients and making a profit

For information about these and other programs, or the consulting services of DPIC MSC, please
call toll-free 888-919-2121 or visit on-line at www.dpic.com/msc.htm




