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Multiple Potential Claimants

Be aware that the greater the number of
potential claimants that there are on the
horizon, the greater the professional liabil-
ity risks!

Whenever
you are repre-
senting a group
of people who
have similar in-
terests,  your
professional li-
ability exposure, in the event an actual error is
made, increases exponentially. The main reason for
this is that if there is a claim, it will most likely be
brought by the whole group, all of whom will in-
variably be aligned against you and who will all
support each other’s testimony. Also, by definition,
the group already exists, and the group usually will
have the wherewithal to finance and pursue a pro-
fessional liability claim.

A recent malpractice “horror story” illustrates
the point. A lawyer representing a class of several
thousand people claiming collective damages in the
billions of dollars apparently failed to property cer-
tify the class, resulting in the loss of the underlying
action. A trail court malpractice verdict against the
law firm for approximately $200 million was the

result. Other common representations which in-
volve groups who potentially could align against
you include Boards of Directors, tenant association
members, family members jointly filing a wrongful
death claim, multiple beneficiaries under a trust or
will, or stockholders.

In such settings, the recommended risk manage-
ment strategy is to have an acute awareness of the
heightened exposure, and accordingly to be ex-
tremely careful in making sure that all procedural
and other necessary steps are properly taken and
thoroughly documented.
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2006 Training Seminars

Cavignac & Associates’ Training Room

Bank of America Plaza
450 B Street, 18th Floor, San Diego, CA

» Sexual Harassment Training
(AB1825 Compliant)
Friday, March 31, 2006— 9:00—11:00 AM

> Reduce the Total Cost of Your

Workers Compensation Insurance
Friday, April 14, 2006 — 9:00 AM — 12:00 Noon

» Sexual Harassment Training
(AB1825 Compliant)
Thursday, May 25, 2006—9:00 —11:00 AM
All training sessions available to our clients
Reserve early / seating is limited!
For more information about upcoming seminars:
> Visit our Web site at www.cavignac.com

» RSVP to JASMIN ADRIANO by e¢-mail jadriano@cavignac.
com or by phone at 619-744-0596.

brought by parties who clearly were never clients
of the lawyer. If your legal work product has a
negative impact on a non-client and that impact
was legally foreseeable by you, a potential non-
client claim may exist.

For example, if you issue an opinion letter to
the effect that a certain property has clear title, and
it turns out that the title is actually clouded or de-
fective, any foreseeable user of the opinion letter,
who is acting in good faith with clean hands, may
have legal recourse against you. This could include
non-client buyers, sellers, or lenders who reasona-
bly relied, to their legal detriment, on the informa-
tion in your title opinion letter.

Beneficiaries under a will or trust almost al-
ways will have legal recourse against a lawyer who
drafted the will or managed the estate assets, even

if they were not clients of the lawyer. 3¢

(Continued from page 1)
Non-Client Claims

Always clarify precisely which parties you
are representing.

At the outset of a representation, it is crucial to
identify and document with specificity the parties
you are representing, and those you are not. The
best place to do this is in the initial engagement let-
ter. If there are multiple parties on the scene and
you fail to make this clarification, each party can
claim that he/she assumed you, as the lawyer, were
looking out for her/his interests.

The classic scenario where these types of
“misunderstandings” occur is when there is one
lawyer for the transaction. When the transaction
goes south financially, all of the parties claim they
thought the lawyer was representing their interests,
and they also align in testifying against the lawyer.
Unfortunately, this leaves the lawyer in a very pain-
ful and unhappy situation, not to mention his/her
professional liability insurer.

Beware of the possibility of claims against you
by non-clients

In the “good old days,” it was next to impossi-
ble for a non-client to successfully sue a lawyer for
malpractice. In today’s world, approximately 15%
of all successful professional liability claims are

Disclaimer: “Perspectives” is published as a service to law-
yers. While the information contained herein is believed to be
reliable, readers are advised to consult their own legal and
insurance counsel for assistance in applying it to their
unique situations.
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Available to Our
Employee Benefits Clients!

MyWave puts the power of the Internet at your fin-
gertips, offering you a wealth of solutions for your
daily challenges.

We invite you to experience MyWave — a dynamic,
Internet-based client center that provides you and your
employees real-time access to insurance, employee
benefits, and human resources tools and information.
After you log on, you’ll find a customized homepage
designed to keep you up to date on all the latest news,
products, and information to make your job easier!

MyWave Features Include:
» Document Posting Center
Legislative Guides

Resource Library

Community Forum

HealthShop

» and MORE!

Contact Cavignac & Associates’ Employee Bene-
fits Department for more information! 3§
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