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Do You Know
D&O?
Preston Cavignac, CPCU, CIC, CRM
Cavignac & Associates

Directors & Officers (D&O) insurance has been
around for a long time. D&O is a must-have for
publicly-traded companies and nonprofits. Private
companies tend to overlook this coverage due to
the false assumption that it is specifically for public
companies and nonprofits. The simple fact is that
every company has exposures that can be covered
by D&O insurance.

Who Does it Cover?
Legal standards of conduct for directors and officers
are the same for all companies (public, private &
nonprofit). Directors and officers owe three basic
duties: care, loyalty and obedience. As a result,
D&O insurance covers claims against directors and
officers alleging breaches in these duties. Most all
claims against directors and officers allege breach
in one or more of these duties. In addition to covering the directors and officers of a company, the
policy also covers the company itself.

•

Protect the company’s assets;

•

Provide reimbursement to the organization to
indemnify D&Os for their losses; and

•

Help the company monitor and provide defense
costs associated with lawsuits and investigations.

Who Brings Claims Against Directors
or Officers?
Most claims come from the following five types of

What Does it Cover?

parties:

D&O insurance covers the insured for alleged

1. Investors, shareholders, partners or other related

wrongful acts arising out of the actions of directors

entities (including those arising out of mergers

and officers.

and acquisitions and joint ventures)
2. Customers, clients and consumer groups

D&O is written to:

3. Banks, creditors or other debt holders

•

Protect the personal assets of a company’s

4. Competitors, suppliers, or other contractors

directors and officers;

5. Regulatory government agencies
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Why Would These Parties Bring a
Claim Against a Director or Officer?

shares in the company. The company denied that they

There are a number of reasons why any party might

pany in stock. The plaintiffs alleged several causes

file a claim for financial loss against a director or officer. Investors, shareholders or other types of partners can claim misrepresentation, or inadequate or

explicitly or implicitly agreed to pay the private comof action, including breach of fiduciary duty. The total
defense costs and settlement exceeded $800,000.

inaccurate disclosures in financial reporting. Cus-

Bank, Creditor or Debt Holder

tomers, clients or consumer groups can claim viola-

A plaintiff filed a complaint against individual directors

tion of civil rights, contractual disputes or false ad-

and officers of a company alleging that its CEO, CFO,

vertising. Banks, creditors or other debt holders can

and COO conspired to use the plaintiff’s services to

claim fraud, or misrepresentation or deceptive trade

furnish, install and repair the company’s equipment

practices. Competitors, suppliers or other contractors

knowing that it was insolvent and was planning to file

can claim anti-trust violations, unfair competition, or

for bankruptcy. Causes of action included: (1) fraud,

infringement on trade secrets. Regulatory govern-

misrepresentation and non-disclosure; (2) decep-

ment agencies can claim wrongful use of govern-

tive trade practices; and (3) civil conspiracy. The total

ment funds.

settlement and defense of the individually-named

Examples of Claims

defendants exceeded $100,000.

Investor, Shareholders or Other Partners

Competitors, Suppliers or Other Contractors

Plaintiffs represent a class of non-insider stockhold-

The plaintiff filed a complaint against their competitor

ers who invested in the company. Plaintiff alleged
that certain directors and officers failed to disclose
material facts and provided them with inaccurate
and misleading information. It was alleged that the
materials did not disclose the high turnover of management and that the company’s website had not yet
been developed. The company later went bankrupt.
The complaint included causes of action for: (1) common law fraud; (2) negligent misrepresentation; and
(3) breach of fiduciary duties. They settled for over
$1 million plus defense costs exceeding $1.4 million.
Customers, Clients or Consumer Groups
A private company agreed to perform market re-

alleging that a former employee, now working for the
competitor, engaged in unauthorized use of confidential and proprietary information and committed
other acts of unfair competition. The plaintiff alleged
that, as a result, it suffered irreparable and immediate
injury. In addition, the plaintiff alleged that the defendant had possession of its confidential information
and intellectual property. The plaintiff asserted causes
of action for:
•

misappropriation of trade secrets and confidential
information;

•

violation of the Computer Fraud and Abuse Act;

•

unlawful access to stored information; and

•

unfair competition.

search for a start-up company in the material man-

The plaintiff sought:

agement industry. In exchange for their services,

•

attachment of a computer server;

the company agreed to pay the private company

•

attachment of certain files and documents;

$20,000 in cash and 5% of the privately-placed

•

injunction – preservation;
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•

injunction – proprietary information;

claims where the company cannot indemnify its

•

injunction – surrender of possession;

directors and officer under its bylaws, or is inca-

•

injunction – non-compete;

pable of indemnifying its directors and officers due

•

compensatory damages;

to bankruptcy or similar financial conditions. This

•

exemplary and punitive damages; and

is the personal protection side of the policy. Claims

•

attorneys’ fees and costs.

can arise out of derivative suits or judgements
against a director or officer for bad faith.

The total defense costs and settlement exceeded
•

$350,000.

Companies can purchase “Additional Side A” if they
would like higher defense limits for this specific
coverage part.

Regulatory Government Agencies
The federal government sued the CEO, the president

•

Side B protects the directors and officers from

and other officers of an East Coast manufacturing

those claims which are indemnifiable through the

company for price fixing. After an extensive trial, the

company. In this case, the D&O policy would re-

allegations were dismissed due to lack of circumstan-

imburse the company for its indemnification obli-

tial evidence, but the defense costs and fees incurred

gation. The majority of D&O claims fall under this

were in excess $750,000.

insuring agreement.
•

What Are Sides in a D&O Policy?

(along with the directors and officers). This is called

A D&O policy is divided into three insuring agree-

“entity coverage.” Note, for public companies, this

ments: Side A, B and C, all of which share the same

is specifically and exclusively for securities claims.

limit.
•

Side C protects the company itself from lawsuits

Side A protects directors and officers person-

The graph below further shows the difference between

ally from “non-indemnifiable claims.” These are

the three sides:

SIDE A

SIDE B

SIDE C

Coverage Part A

Coverage Part B

Coverage Part C

• Limit for A/B/C

• Limit for A/B/C

• Limit for A/B/C

• D&O coverage for
indemnifiable loss

• Company coverage

• D&O coverage for
non-indemnifiable loss
• Coverage from “dollar one”
• Direct protection for
directors and officers
for defense costs
and liability

• Coverage for company’s
indemnification of directors
and officers for their defense
costs and legal liability
• Retention applicable
to each loss

• Separate retention
and exclusions for the
company may exist
• Retention applicable
to each loss
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Which Specific Endorsements or
Exclusions Should I Request?
•

Continuity Date – this will act like or be similar to a

Risk Management
Seminar Series

retroactive date. It excludes any and all claims or
circumstances that may give rise to a claim that occurred prior to the date listed. It is important to make
sure this date does not move forward with renewals of
policies. It should be continuous.
•

Prior and pending litigation date – this excludes
existing litigation or pending litigation so long as that
litigation (or pending litigation) occurred before the
date listed

•

Coverage territory should be worldwide

•

Duty to Defend – this wording requires the insurance company to allocate defense expense for a loss
which may or may not be covered at the time. This
would be in opposition to “reimbursement coverage”

•

Insured vs. Insured exclusion – this exclusion should
be removed if possible

•

The policy should be fully non-rescindable if possible

•

Knowledge of a claim should only apply to a limited
number of people (ex.; CEO, CFO, COO, or similar)
as opposed to all insureds

•

Look for allocation provision to be 100% as opposed
to “best efforts”

It is your broker’s job to explain coverage in a simple
straightforward manner. Insurance policies, however, can
be complicated and D&O policies are more complicated
than most. Every company, regardless of size, are exposed to D&O claims.

Sexual Harassment Prevention
Training
Wednesday, June 26th - Carlsbad
7:30am Registration
8:00am - 10:00am Program

Cal-OSHA Permits:

Simple Steps to Successfully
Obtaining Required Permits
(including Project, Annual,
Scaffold, etc.)

Wednesday, July 10th - Downtown
7:30am Registration
8:00am - 10:00am Program
This year we are offering certain seminars
in our Carlsbad office (5857 Owens Ave.,
Suite 300, Carlsbad, 92008.

We recommend that all companies evaluate their exposures and make the proactive decision of whether or not
to purchase Directors & Officers liability insurance. If you
have any questions on D&O policies or other coverages,
please call us. We’d be happy to answer any questions
you have.n

To register, click on the ‘register now’ button in
the announcement email, or contact Bethany
Mongold at Mongold@cavignac.com or call 619234-6848.
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Fuel Your Workout the Right Way
You have to put gas in your car to make it go, right?
The same concept can be applied to your body and
working out. Just like you can’t expect your car to get
you from point A to point B without fuel, you can’t
expect your body to get you through a workout if it’s
not properly fueled. Here’s what you should be eating
before, during and after a workout for optimal results.
Before Your Workout
Nutritionists agree that the best way to fuel your
workout is to eat 1-4 grams of carbs per every 2.2
pounds of your weight about an hour before your
workout. Some examples of a good pre-workout snack
include a piece of whole-grain toast with peanut butter
and banana slices, fruit and Greek yogurt, or a peanut
butter and banana protein smoothie. You should also
make sure you’re hydrated before you start your
workout.

During Your Workout
If your workout lasts less than 45 minutes, you really
only need to focus on replenishing the fluids you’re
sweating out. If your workout is focused on endurance,
like an extended run or lengthy lifting session, consume
30-60 grams of carbs per hour to fuel your workout.
After Your Workout
What you eat after your workout is just as important as
what you eat before. Make sure to consume 15-25
grams of protein within one hour of finishing your
workout to replenish the muscle glycogen you exerted
during your sweat session. Continue to hydrate and
consume protein to help keep muscle soreness at bay. If
you had a particularly intense workout, consider
drinking water or sports drinks enriched with
electrolytes to fully replenish your body.

This article is intended for informational purposes only and is not intended to be exhaustive, nor should any
discussion or opinions be construed as professional advice. Readers should contact a health professional for
appropriate advice. © 2019 Zywave, Inc. All rights reserved.
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Summer Picnic Safety Tips
Chickpeas and Spinach
Saute
1 Tbsp. vegetable oil
1 yellow onion (chopped)

At some point throughout the summer, most of us will spend time outside
with family and friends at a picnic or backyard barbecue. If you aren’t
careful about handling foods during these cookouts, you’re putting yourself
and others at risk for potential food-related illnesses.
Stay safe with these simple tips:

1 clove garlic (minced)
1 celery stalk (chopped)
1 carrot (chopped)



Wash cooking equipment, dishes and utensils between uses. Be
sure to clean the grill’s surface after each use and to wash cutting
boards after cutting raw meat.



Store all perishables in a cooler with ice on top, not just
underneath. Use one cooler for drinks and one for food. Never eat
anything that has been left out of a refrigerator or cooler for more
than two hours.



Invest in a meat thermometer so you can make sure all meat is
cooked to the proper internal temperature.

1 14.5-ounce can low-sodium diced
tomatoes
1 16-ounce can low-sodium chickpeas
(drained and rinsed with cold water)
¼ cup water
1 10-ounce package frozen spinach
1 tsp. fresh lemon juice
¼ tsp. crushed red pepper flakes

PREPARATIONS
1.

Put a skillet on the stove on
medium-high heat. When the
skillet is hot, add oil.

2.

Add onion, garlic, celery and
carrot and cook about 15 minutes
until the mixture is soft and the
onions are lightly browned.

3.

Raise the heat to high, add the
tomatoes, chickpeas and water,
and cook for 5 minutes. Lower
the heat to low and top the
mixture with the spinach (don’t
worry about stirring). Cover and
cook until the spinach has thawed
and heated throughout, about 10
minutes. Stir well.

4.

Add the lemon juice and red
pepper flakes and stir thoroughly.

Makes: 4 servings
Nutritional Information (per serving)
Total Calories

193

Total Fat

7g

Protein

10 g

Carbohydrates

28 g

Dietary Fiber

10 g

Saturated Fat

1g

Sodium

256 mg

Total Sugars

8g
Source: USDA

Superbug Fungus Poses Serious Global Health Threat
The Centers for Disease Control and Prevention (CDC) is warning that an
emerging fungus called Candida auris (C. auris) presents a serious global
health threat. This superbug fungus is resistant to antifungal medications and
can survive on surfaces even after they’ve been cleaned. C. auris can cause
serious and potentially fatal infections and has infected over 600 people in the
United States. The CDC reports that between 30% and 60% of infected
patients die.
C. auris often affects those who are in the hospital, live in nursing homes or
have weakened immune systems. The CDC states that healthy people usually
don’t get C. auris infections. Unfortunately, it’s difficult to identify C. auris
infections with standard lab methods. Because of the risks it presents, the
CDC is urging health care facilities and professionals to be on the lookout for
C. auris cases and to notify the CDC of confirmed or suspected cases.
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Spotlight On

Cavignac & Associates is proud to support local and non-profit civic
organizations, including Serving Seniors:

Who We Are
Serving Seniors provides impactful programs and services to older adults living in poverty. Serving Seniors is
supported primarily by donations, grants, bequests and investments.
Our staff, board and volunteers believe every person is worthy of respect and dignity. Our goal is to provide
seniors life sustaining services in a welcoming and supportive environment where they can get the help they
need. Nearly 5,000 low-income seniors rely on Serving Seniors every year, and we are proud to provide all
our services free of charge.

For more information, go to www. servingseniors.org
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