
Indemnities, Part I: 
Getting to “No”

Article provided by Professional Liability  
Agents Network (PLAN)

This material is provided for informational purposes 
only. Before taking any action that could have legal  
or other important consequences, confer with a  
qualified professional who can provide guidance  
that considers your unique circumstances.

Indemnity agreements between design firms and 
their clients can present a minefield of liability risks. 
By agreeing to a client’s onerous indemnity agree-
ment, your design firm may be saddled with virtu-
ally all project risks – with many of them uninsured. 
That’s why it is imperative for you to understand the 
issues surrounding indemnities and to work with your 
attorney to ensure that your client agreements do 
not put you in an untenable position. Your goal is to 
get to “No” and remove indemnities from your client 
contracts.

A Little History
The concept of indemnification originated in the con-
struction industry as a method to hold project owners 
harmless from liabilities that arise during construc-
tion. This basic concept makes sense: since the 
contractor has control of the jobsite, it should indem-
nify -- or hold harmless -- the project owner for any 
site-related liabilities that arise. If a worker or visitor 
is injured falling into a ditch on a construction site, for 
example, the contractor is generally held responsible 
since it controls jobsite safety.

Over time, thanks largely to the efforts of clients and 
their lawyers, the concept of indemnification has 
been altered in ways that are inherently unfair to de-
sign consultants. Architects and engineers are often 
asked to sign indemnity agreements that make them 
assume a large portion of project risks. Indeed, it is 

not uncommon for design firms to find one or more 
clauses requiring them to indemnify the client from 
substantial liabilities for things over which they ex-
ercise no control -- such as jobsite safety. Likewise, 
these clauses often make design firms liable for their 
actions and services even when those actions and 
services are non-negligent and meet the prevailing 
standard of care.

Many design professionals concede that they have un-
wittingly encouraged the use of these onerous indem-
nifications by accepting them too readily. If they balk at 
an indemnity, the client may say, “Well, the last design 
firm I used didn’t object to the language.” Fearing they 
might lose the job, the design firm disregards better 
judgment and signs an indemnity-laden contract.
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But before signing on that dotted line, consider:
• Client-drafted indemnities may ask you to as-

sume liability for others’ negligent actions. Ask 
yourself: without the indemnity agreement, whose 
risk would it be? Almost invariably it would be the 
client’s or contractor’s risk. 

• Most client-drafted indemnities are uninsurable. If 
you sign an indemnity agreement that is not lim-
ited to indemnifying the client against your own 
negligence, you are accepting liability beyond 



that required by common law. Your professional 
liability policy likely specifies that your insurance 
does not cover any liability voluntarily assumed 
by you under contract unless you would have al-
ready been liable in the absence of the contract.

• Client-drafted indemnities frequently contain 
unclear language that can be broadly interpreted 
– and misinterpreted. For instance, a client may 
ask for indemnity for your “intentional acts.” A 
crafty attorney could interpret virtually any of your 
acts as “intentional.”

• Client-drafted indemnities may require you to pay 
for your client’s legal defense in the event of a 
claim or lawsuit. This “Duty to Defend” provision 
could be interpreted as an obligation on your part 
to pay for an attorney and other legal fees for 
your client even before any liability for negligence 

(continued from page 1) Indemnities, Part I

2

Types of Client-Drafted Indemnities 
Client-drafted indemnities used in the design and 
construction industry can be separated into three 
general types: broad-form, intermediate-form and 
limited-form. 

Broad-Form Indemnities create the greatest prob-
lems. Such an indemnity can make a design firm 
responsible for almost any problem that befalls its 
client during the project, whether or not the designer 
was negligent. A typical broad-form indemnity re-
quires the consultant to agree to hold harmless and 
indemnify the client from “any and all liability,” includ-
ing the cost of defense, arising out of the perfor-
mance of design services.

It is important to note that broad-form indemnities do 
not limit the indemnification to liability that is the re-
sult of the design professional’s negligent acts, errors 
or omissions. Obviously, such an all-encompassing 
indemnification covering all of the designer’s actions 
creates enormous and largely uninsurable liabilities.

In some states, broad-form indemnification has been 
made illegal by virtue of court decisions or anti-
indemnification statutes. But even in states where 
such indemnities are illegal, a judge might still rule 
that a given clause is enforceable when the parties to 
the contract have enjoyed relatively equal bargaining 
strength and the clause is written so clearly that its 
intent is unmistakable. 

Intermediate-Form Indemnities are not much bet-
ter than broad-form ones, but they are legal in more 
jurisdictions. Intermediate-form indemnities provide 
that a design professional will cover the client’s risk 
whenever the design professional shares some of 
the liability due to negligence. A typical intermediate-
form indemnity requires the design firm to agree to 
hold harmless and indemnify the client from any and 
all liability, including cost of defense, arising out of 
the consultant’s negligence, whether it be sole or in 
concert with others, in connection with performance 
of contracted services.

Given a clause such as this, the client or contractor 
could be 99% at fault and, as long as the designer 
is at least 1% at fault, the consultant could pick up 
100% of the tab. And in the event of a project upset, 
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has been alleged or established. In fact, a recent 
court case in California recently upheld a Duty 
to Defend provision even though there was no 
allegation of negligence made against the design 
firm (see sidebar on page 4).

• Client-drafted indemnities may include inappro-
priate parties to be indemnified. You should never 
agree to indemnify a client’s agent, contractor, 
attorney, contract employee, lender, volunteer or 
anyone else who is not directly part of the client 
entity with which you have a contract. Doing so 
could create a contractual relationship with these 
parties (called “privity”) and erode the so-called 
“economic loss doctrine” that protects you from 
being sued for losses by third parties.



there is a very good likelihood that a design consul-
tant would be held at least partly at fault. Virtually any 
attorney worth his or her salt could convince a pubic 
jury that a design professional had at least a minor 
role in a project upset.

Limited-Form Indemnities assign liability to the par-
ties involved in proportion to the degree of fault. For 
example, if you are found to be 20% at fault, you will 
pay 20% of the damages. With a typical limited-form 
indemnification the consultant agrees to hold harm-
less and indemnify the client from and against liability 
arising out of consultant’s negligent performance of 
services.

While this limited-form indemnity is certainly more ac-
ceptable than the other two, it is best not to have any 
indemnity in a contract. First, a limited form indemnity 
is unnecessary since you are already liable for your 
negligence. Second, such an indemnity could muddy 
the waters regarding the insurability of any errors and 
omissions.

Just Say No
Regardless of how attractive a potential project may 
be, your guiding principle should be that you will not 
accept unlimited or uninsurable liability imposed by 
a client-written indemnity agreement. You must insist 
that liabilities remain with those parties who are in 
the best position to control them. You should do your 
best to persuade the client to remove any indemnity 
language that increases your liability beyond the li-
ability you already have for your negligence, errors 
and omissions. Specifically, be sure you: 

Know the law. Working with your attorney, find out 
whether your state has anti-indemnification statutes 
on the books. If so, what do they say and how have 
the courts interpreted them? Familiarize yourself with 
any recent state court decisions regarding indemnity 
agreements. Be aware, however, that the law in your 
state may not apply to your project dispute. Client-
drafted contracts frequently require that disputes be 
settled in the jurisdiction where the client is located 
and/or where the work is performed. So become 
familiar with statutes and rulings in these jurisdic-
tions as well.
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Risk Management Boot Camp: The  
Triangulation of Safety, Claims and  
Human Resources
Friday, May 9, 2014  
*Note: This is a full-day training - attend all or part
7:30am Registration, 8:00am - 4:30pm Program 

2nd Quarter Sexual Harassment  
Prevention Training 
Friday, June 6, 2014
7:30am Registration, 8:00am - 10:00am Program

Victims, Villains & Heroes -  
Managing Workplace Drama! 
Friday, June 13, 2014
7:30am Registration, 8:00am - 10:00am Program 

Reserve Early, Seating is Limited!
To register, click on the ‘register now’ button in the 
announcement email, or contact Bethany Mongold at 
mongold@cavignac.com or call 619-744-0540.

NOTE:  Due to the popularity of our seminars and 
limited space available, we regret we cannot provide re-
funds or credits with less than 72 hours advance notice 
of  cancellation.

Risk Management 
Seminar Series
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Educate your client. Perhaps the best tactic for 
getting rid of an unfair indemnity is to demonstrate to 
the owner the ineffectiveness of such a contractual 
stipulation. Point out any anti-indemnification statutes 
on the books in your state or the jurisdiction where 
any dispute would be tried. Explain that any indem-
nification that expands your liabilities will be uninsur-
able and could even jeopardize coverages that would 
apply without the indemnification. As your insurance 
agent, we can help explain to your client that you are 
already liable for your errors and omissions and any 
resulting damages are covered within the available 
limits of your professional liability insurance policy. 
We’ll explain that an indemnity is unnecessary and 
may cloud the issue of your insurance coverage and 
legal responsibilities. 

Plead for fairness. Explain that to hold you legally 
responsible for another’s liability is simply unfair. 
Reaffirm your willingness to accept responsibility for 
your own errors and omissions but state your unwill-
ingness to be liable for the mistakes and oversights of 
others. Explain that the theory of indemnities applies 
to contractors on the construction site since they 
assume control over the work site. Explain how it is 
unfair to hold a design firm responsible for liabilities 
that are completely out of its control. 

Convincing an owner that an indemnification would be 
unenforceable and/or unfair can be difficult when the 
client has paid an attorney to draft the contract and 
the client has been told that another design firm will 
agree to the provision. What do you do when a plea 
for basic fairness does not work? There are still some 
options that while not ideal, are far better than accept-
ing a client-drafted indemnity.

Next issue, Part 2 of this two-part report will address 
those alternatives. Plus we will examine certain cases 
where you might want to request indemnities from a 
client, third party or subconsultant. n

Can We Be of Assistance?
We may be able to help you by providing referrals to consultants, 
and by providing guidance relative to insurance issues, and even 
to certain preventives, from construction observation through the 
development and application of sound human resources manage-
ment policies and procedures. Please call on us for assistance. 
We’re a member of the Professional Liability Agents Network 
(PLAN). We’re here to help.
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California Cases Demonstrate 

Danger of Duty to Defend Clause
A 2010 California court decision clearly dem-
onstrates that Duty to Defend provisions in 
an Indemnity clause can be upheld in favor 
of a client even when the design firm is not 
shown to be negligent and meets the prevail-
ing standard of care.

In UDC-Universal Development L.P. v. CH2M 
Hill, a developer included an Indemnity and 
Duty to Defend clause in its agreement with 
its design consultants. The contract stated 
that the consultants would indemnify the de-
veloper from and against any and all claims 
to the extent they arise out of or are in any 
way connected with any negligent act or 
omission by the design firm. The clause went 
on to state that the design firm agrees to de-
fend the client in any suit, action or demand 
brought against the client.

A claim was brought against Universal De-
velopment by a homeowners association The 
developer, in turn, filed a cross complaint 
against various parties to the project includ-
ing CH2M Hill alleging the client was dam-
aged due to deficient work. During the court 
proceeding CH2M Hill argued that it had no 
duty to indemnify or defend the client unless 
negligence could be shown. However, the 
court ruled that the language of the clause 
indeed created a duty to defend as soon as 
defense was tendered, even in the absence of 
a finding or allegation of negligence. 

Citing a previous California case (Crawford v. 
Weather Shield Mfg., Inc.) the court reasoned 
that the duty to defend was triggered as soon 
as the claim was made, even if that claim did 
not allege negligence. Based on these two 
court decisions, it seems that in California, 
defense obligations can be deemed included 
in any indemnity agreement unless the par-
ties indicate otherwise.
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Stroke is among the 
leading causes of 
death in the United 
States and is a 
major cause of adult 
disability. 
 

 

 

Fat Myths 
When it comes to fat consumption, it often 
seems like there’s a lot of noise and little 
agreement about how much (or how little) 
you should eat. This can be frustrating for 
people who are trying to be healthy and 
follow expert recommendations, and it’s 
tempting to try to eliminate fat intake 
altogether and let the experts fight it out. 

But is the amount of fat you eat really the 
issue? According to the Harvard School of 
Public Health, it’s time to end the low-fat 
myth. Research has shown that the number of 
calories from fat that you eat, whether high or 
low, isn’t really linked with disease. What 
really matters is the type of fat. 

Unsaturated fats, which are found in nuts, 
avocadoes, fish and vegetable oils, are 
considered “good” fats. Some of these, like 

omega-3 fatty acids, are considered essential 
fats that must be eaten regularly because the 
body cannot produce them internally. 

Saturated fats, which are found in cheese, 
butter, red meat and some oils, have long 
been seen as a key culprit of heart disease 
and high cholesterol. 

The American Heart Association, along with 
the Harvard School of Public Health, 
recommends limiting saturated fat 
consumption, but cautions against doing so 
by choosing products that replace fat with 
sugars and other refined carbohydrates. 

In fact, a 2009 review published in the 
American Journal of Clinical Nutrition 
concluded that replacing saturated fats with 
carbs had no discernable benefits, while re- 

 

placing saturated fats with unsaturated fats 
reduced the risk of heart disease. 

Finally, there are trans fats, found in heavily 
processed breads, baking mixes, shortening, 
snack foods and fried foods. For once, there 
is little disagreement—the overwhelming 
scientific consensus suggests that trans fats 
are dangerous. Last year, the Food and Drug 
Administration took the dramatic step of 
seeking to redefine artificial trans fats as 
“generally not recognized as safe.” 

As for obesity, the trend is clear: Over the 
past 30 years in the United States, the 
percentage of calories from fat in people’s 
diets has gone down, but obesity rates have 
skyrocketed. This suggests that limiting fat 
intake is not a silver bullet for weight loss. 

With the exception of trans fats, eliminating 
all fat to make your overall diet healthier is a 
bad idea. The key to a healthy diet, including 
fat intake, has always been balance. 

 

 Stroke Awareness Month 
Stroke is among the leading causes of death in the United States and is a major cause of adult 
disability. There are two types of strokes that cause damage to the brain by stopping blood flow: 
ischemic and hemorrhagic. Ischemic strokes are caused by a blood clot, while hemorrhagic 
strokes are caused by ruptured blood vessels. 

If the stroke occurs in the brain's right side, the left side of the body and face will be affected, 
which could produce paralysis, vision problems and inquisitive behavior. A stroke occurring on 
the left side of the brain may produce paralysis on the right side of the body, speech or language 
problems and slow, cautious behavior. 

The chance of having a stroke approximately doubles for each decade of life after age 55. 
Gender, ethnicity and heredity have also been found to be determining factors in the likelihood of 
suffering a stroke. However, there are preventive measures you can take to reduce your risk of 
stroke, including eating a healthy diet, maintaining a healthy weight, getting enough exercise, 
reducing alcohol consumption and not smoking. 
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Pilates 101 
Pilates is a style of exercise that has recently surged in popularity. It builds 
flexibility, muscle strength and endurance in your body’s core. 

Its inventor and namesake Joseph Pilates developed the system in the first 
half of the 20th century. Drawing on bodybuilding, yoga and gymnastics, 
Pilates refined his system while held in an internment camp during World 
War I. Having access to only bare-bones equipment, he designed a crude 
series of resistance machines, and even today, some Pilates equipment 
resembles furniture that might be found in a prison hospital. After the war, he 
immigrated to the United States and opened a studio in New York City, 
where he taught until the 1960s. 

Despite its relative newness on the fitness scene, Pilates has been embraced 
for the emphasis it puts into improving coordination and balance, as well as 
developing strong arms, legs, hips, back and abdominal muscles. 

People of all fitness levels can enjoy the benefits of Pilates, and it can be an 
integral part of a total fitness program. Pilates allows for different exercises 
to be modified for difficulty ranging from beginning to advanced. Intensity 
can be increased over time as the body conditions and adapts to the exercises. 

A word of caution, however, when looking for a Pilates studio or trainer: 
There is no mandatory accreditation process for Pilates instruction, and 
anyone with no prior training can offer “Pilates” to the public. To find a 
qualified instructor in your area, check with local gyms and don’t be afraid to 
ask about background training and apprenticeships. 

 

Sensational Six-
Layer Dinner 
This delicious casserole brings full restaurant flavor for a 
fraction of the cost ($1.03 per serving). For a variation, use 
peas or corn instead of green beans, or use your favorite 
cream soup instead of tomato soup. 

• 2 medium potatoes, sliced 

• 2 cups sliced carrots 

• ¼ tsp. black pepper 

• ½ cup onion, sliced 

• 1 pound ground beef, browned and drained 

• 1½ cups green beans 

• 1 can tomato soup 

Lightly grease a baking dish, or spray with cooking spray. 
Layer ingredients into the dish in the order listed. Cover 
dish and bake at 350° F for 45 minutes or until tender and 
thoroughly heated. Remove cover and bake an additional 
15 minutes. 

Yield: 6 servings. Each serving provides 260 calories, 6g of 
fat, 2.5g of saturated fat, 65mg of cholesterol, 480mg of 
sodium and 3g of fiber. 

Source: USDA 

 

Emergency Savings 

 

No one can predict the future, but it’s a pretty safe bet that everyone will run 
into unforeseen expenses. If an expense is large enough, it can put an 
unprepared person into the position of having to borrow money or withdraw 
investments to cover costs. 

Emergency savings accounts are an incredibly helpful precaution to guard 
against uncertainty. Using extra money from paychecks, you should make 
regular deposits until you have built up a sum large enough to cover your 
expenses through a prolonged emergency, such as major medical bills, car 
repairs or the loss of a job. Most experts recommend saving enough to cover 
at least three months’ worth of bills and living expenses. 

An emergency savings account has the added benefit of generating interest—
even if you stop making contributions, money will still be added. With a fully 
funded account, you can handle unexpected expenses worry-free. 
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SPOTLIGHT ON

Serving San Diego County since 1880, the San 
Diego Humane Society and SPCA provides vital 
services to animals and people alike.

Programs include:
• sheltering and adopting animals
• investigating animal cruelty and neglect
• rescuing animals in emergency situations
• positive reinforcement behavior training 

through public training classes
• adult and youth education programs
• sharing animals through pet-assisted therapy 
• Oceanside and Vista North Campus provides 

animal control and stray pet services for the 
public 

Vision
To Inspire and Engage the Community to End 
Animal Suffering.

Mission
To promote the humane treatment of animals,
to prevent cruelty to animals, and to provide edu-
cation to enhance the human-animal bond.

Cavignac & Associates is proud to support local and  
non-profit civic organizations, including the San Diego Humane Society.

Humane Society Programs and Services Include: 

• Comprehensive Medical & Behavioral Servic-
es for Humane Society Animals

• On-Site and Mobile Adoptions 
• (All come with spay/neuter, microchips, shots, 

health & behavioral tested, etc.)
• Intake of Owner-Relinquished Pets & Pets 

from other Shelters
• Spay/Neuter services
• Microchipping / Vaccine clinics
• Foster Care Program
• Owner Requested Euthanasia (For terminally 

ill or suffering animals)
• Pet Loss Support Group 
• Pet-Assisted Therapy
• Animal Cruelty and Neglect Investigations
• Animal Rescue Reserve
• Behavior Helpline & Behavioral Consultations 
• Behavior & Training Classes
• Educational Programs for Youth & Adults
• Scout Programs
• Campus Tours
• Animal Adventure Camp 

For more information about the San Diego Humane Society, go to www.sdhumane.org 7


