
Imagine you are a general contractor and the lucra-
tive project you have been working on has been going 
great, until it wasn’t.  A dispute has arisen.  You have 
been trying to work it out on a casual basis with your 
client. What you didn’t expect was a call from the cli-
ent’s lawyer.  Of course, you have to refer him to your 
lawyer and the circus begins.  Each lawyer is beating 
their chest trying to gain the advantage and becom-
ing inflexible in their stances.  Work on the project 
screeches to a halt. Threatening letters fly back and 
forth and finally a lawsuit is filed.  

Next comes the discovery process: document re-
quests, interrogatories and depositions. Then pretrial 
motions, hearings, and, finally, a trial which can often 
take several years!

What is the cost of such a scenario? You’ve lost a 
possible repeat client, drastically decreased productiv-
ity, spent considerable time and money dealing with 
legal issues and had your dirty laundry aired in public. 
You may or may not have won the litigation battle, but 
either way you have lost the war.

While some claim America has the best legal system 
in the world, many disagree.  The system is very costly 
and takes forever.  Lawsuits destroy relationships and 
as one litigator opined, “A good settlement is when 
both parties feel like they lost.”  It is estimated that 
90-95% of litigated cases are settled before being 
resolved by a judge or a jury.  This being the case, why 
litigate (or arbitrate for that matter) in the first place? 
This is exactly why mediation has become so popular.
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Dispute Resolution
The Importance of 

Understanding Your Options
By Jeff Cavignac, CPCU, RPLU, ARM, MLIS

Dispute Resolution Options
There are basically two ways to settle a dispute.  You 
can have someone else settle it for you, whether it is 
a judge, a jury or an arbitrator (we call this adversarial 
adjudication), or the parties can resolve the matter 
themselves.  Sometimes, however, the parties need 
guidance in resolving their dispute and this is where 
the mediator and the mediation process fits in.  

A mediator is a facilitator and not a decision maker.  
He or she helps the parties to the dispute resolve it 
themselves.  The mediation process is a confidential, 
non-binding, conciliatory process by which parties to 
a dispute agree to sit down and reach an accommo-
dation before they enter into a hostile adversarial re-
lationship like arbitration or litigation. Mediation offers 
a structured procedure designed to resolve problems 
in a manner that is acceptable to both parties and 
moderated by an impartial trier of fact (the mediator), 
knowledgeable with the industry in question and the 
specific issues in dispute. This typically creates a fast, 
flexible forum for resolving problems at significantly 
reduced costs.
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In litigation, you will most likely face a judge or jury 
who are unable to understand and evaluate the 
technical issues discussed thoroughly. For that rea-
son, each side presents “expert witnesses” to explain 
technical matters in lay terms. Inevitably, the experts 
disagree, and it will be left for the inexpert jury to 
decide which witnesses to believe. With mediation, as 
with arbitration, the individual hearing the dispute can 
be chosen in part based on the technical knowledge 
required to assist the parties in reaching an accom-
modation.

So Why Mediation Rather Than  
Arbitration?
While successful mediation is voluntary and designed 
to be conciliatory (win/win) to both sides, arbitration is 
compulsory and can be adversarial (win/lose). Even 
when a dispute is resolved quickly, the disputants 
may destroy a business relationship.

Mediation requires agreement by both sides, while 
arbitration is binding and typically affords no appeal of 
decisions, absent a clear showing that the arbitrator 
was biased or acted outside the scope of the arbitra-
tion agreement. Mediation needs no appeals process 
because neither party is bound to settle.

Both litigation and arbitration follow strict procedural 
rules. Mediation also has rules, but by comparison, 
they are relatively simple and relatively flexible. You 
present your side of the story and the other party 
presents its side. Interrogatories and depositions are 
not used, and in the rare event witnesses are called, 
the process is informal. The goal of mediation is to 
get agreement on problem resolution and keep the 
project rolling.

As a result of procedural simplicity and mediator 
knowledge, mediation can be pursued even while 
work on the project continues, eliminating costly de-
lays and damages. Additionally, the time savings and 
lack of need for expert witnesses make the mediation 
process much less expensive than litigation. Howev-
er, your greatest savings may be the saved business 

Risk Management 
Seminar Series

2018 Risk Management 
Seminar Series

Managing Difficult Employees
Wednesday, July 11
7:30am Registration
8:00am - 10:00am Program 

Personality Conflicts in the Workplace
Wednesday, August 1
7:30am Registration
8:00am - 10:00am Program

Sexual Harassment Prevention Training
Wednesday, September 5
7:30am Registration
8:00am - 10:00am Program

If you can’t make it to our office for the live semi-
nar, most of our seminars are offered remotely via 
a live GoToMeeting session. The cost to attend via 
GoToMeeting is now $25.

To register, click on the ‘register now’ button in the  
announcement email, or contact Sara Taylor at  
staylor@cavignac.com.
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relationship between you and your client and your 
saved reputation as a high-quality, low-risk firm.

How Mediation Works
Mediation can take several forms, but in concept, the 
process works as follows: When a problem arises, one 
party calls for mediation.  If the other party agrees, the 
process begins.  A qualified mediator familiar with the 
issues and industry is selected. The mediator arranges 
for a joint session with the two parties to discuss the 
mediation process, how it differs from arbitration and 
litigation and the rules that apply. Once the preliminary 
issues are dealt with, each party explains its side of the 
dispute. This gives the mediator the chance to gather 
facts and evaluate the relationships and dynamics be-
tween the parties, as well as locate areas of agreement 
and areas of discord.

At the point where joint discussions are no longer 
productive, the mediator begins private meetings, or 
caucuses, with each of the parties. Anything said to the 
mediator in these caucuses is confidential and cannot 
be disclosed to other parties unless agreed to by the 
disclosing party. Sometimes, a mediator will request 
permission to disclose information to the other party 
when he or she believes it will expedite negotiations. 
The mediator may also comment as to what a reason-
able settlement may include or whether one party’s offer 
is likely to be accepted.

Finally, the mediator seeks to summarize the areas of 
agreement and narrow the points of contention, pointing 
out the benefits of compromise and the consequences 
of no agreement. The mediator acts to concentrate the 
discussions on the issues at hand and helps avoid new 
conflicts.

Often the parties negotiate the final settlement in a joint 
session, allowing the mediator to verify the specifics of 
the agreement and make certain its terms are clear. If 
either party fails to accept the agreement, the media-
tor’s proposed resolution is non-binding and the parties 
are free to seek resolution elsewhere, including turning 
to litigation.

REPRESENTATIVE  
MEDIATION CLAUSE

To resolve any conflicts that arise during the de-
sign and construction of the Project or follow-
ing the completion of the Project, the Client and 
the Contractor agree that all disputes between 
them arising out of or relating to this Agreement 
or the Project shall be submitted to nonbind-
ing mediation unless the parties mutually agree 
otherwise.

The Client and the Contractor further agree 
to include a similar mediation provision in all 
agreements with independent contractors and 
consultants retained for the Project and to 
require all independent contractors and consul-
tants also to add a similar mediation provision 
in all agreements with their Subcontractors, 
Subconsultants, suppliers and fabricators, 
thereby providing for mediation as the primary 
method for dispute resolution between the par-
ties to all those agreements.

CHOOSING THE MEDIATOR
We suggest you and your client select the me-
diation service together when a dispute arises, 
rather than have a mediator predetermined in 
the contract. There are several local and nation-
al organizations that provide mediation services 
and each have their own rules and procedures. 
When you and your client agree on the media-
tion service, you have agreed to be guided by 
their rules.

The cost of mediation services varies greatly 
depending on the type of problem, the number 
of parties involved, and the amount of time 
required. Typically, mediators are paid either 
on an hourly basis or on a percentage of the 
amount in controversy, much the same as 
lawyers.

Check with your attorney, insurance specialist 
or insurance carrier for the names of recom-
mended mediation services in your area. 



A Mediation Clause in Your Contract

You and your client do not have to be contractually bound 
in order to agree to mediate. Either party can suggest 
mediation at any time. Getting both parties to agree to 
mediation after a dispute arises, however, can sometimes 
be difficult due to the emotions involved. At least one 
party feels wronged and in many cases at least one feels 
completely faultless and unwilling to give an inch to reach 
a compromise. That’s why mediation is most success-
ful when parties have agreed to it by contract before a 
dispute arises.

If your industry uses standard contract forms (The Ameri-
can Institute of Architects, Associated General Contrac-
tors, etc.), in all likelihood, they already contain a media-
tion clause. If you use your own custom contracts, you 
might consider adding such a clause.

By including a mediation clause in your contract with 
your client, you both have an available means by which 
to inexpensively settle disputes and emerge from the 
process with your business relationship intact. See the 
side bar n the previous page for a representative media-
tion clause.n

AN ADDED BONUS
Many Professional Liability insurers offering coverage 
for design professionals feel so strongly about media-
tion that they offer a deductible reimbursement program 
to encourage participation. Under such a program, poli-
cyholders successfully concluding a dispute through 
the mediation process have a percentage of their de-
ductible returned, up to a preset limit.

Mediation has benefits. It is nonbinding and consensual.  
Both parties must agree to any settlement reached.

It facilitates communication. While arbitration and litiga-
tion tend to destroy relationships, mediation can im-
prove relationships.

It is private and confidential.  All information discovered 
and exchanged remains behind closed doors.  

It is forward looking. The objective is to solve the prob-
lem and keep the project on track.

It is expensive and time consuming to have someone 
else solve your problems for you. Mediation or some 
other form of conciliatory dispute resolution should 
always be the first step when a dispute arises.
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Strawberries Named Dirtiest Produce 
for 3rd Year in a Row by EWG
Every year, the Environmental Working Group (EWG) releases a 
Shopper's Guide to Pesticides in Produce report that details 
which fruits and veggies are the least—and most—contaminated 
by pesticides. The guide is designed to help you make healthy 
and informed choices and reduce your exposure to toxic 
pesticides.

For the third year in a row, strawberries top the “Dirty Dozen” 
list of the most pesticide-tainted produce, with one-third of all 
conventional strawberry samples containing 10 or more 
pesticides. One sample even contained 22 pesticide residues. 

The other fruits and vegetables on the Dirty Dozen list are:

 Spinach  Nectarines

 Apples  Grapes

 Peaches  Cherries

 Pears  Tomatoes

 Celery  Potatoes

 Sweet bell peppers 

While pesticides boost crop yields, multiple studies have linked 
pesticides in produce to conditions like asthma, cancer, fertility 
issues and brain conditions. The Connecticut Agricultural 
Experiment Station recommends rinsing produce under water for 
30 seconds to get rid of pesticide residues. For more information, 
visit EWG’s website. 

Over 200 Rare Antibiotic-
resistant Genes Found in 27 
States, Report Shows
A Vital Signs report released by the 
Centers for Disease Control and 
Prevention (CDC) revealed that more 
than 200 rare antibiotic-resistant genes 
were found in bacteria tested in 2017. 

According to CDC principal deputy 
director, Dr. Anne Schuchat, 2 million 
Americans get sick from antibiotic 
resistance, and 23,000 die from such 
infections each year.  

The CDC is now promoting an 
aggressive containment strategy that 
includes rapid detection tests and 
screening for reducing the spread of 
antibiotic resistance. They also ask that 
you take simple preventive measures 
like washing your hands and getting 
vaccinated. For more information, click 
here. 

Health and wellness tips for your 
work and life—
presented by Cavignac & 
Associates 
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Intermittent Fasting: What it is and 
Why People Are Doing it
Intermittent fasting is one of the latest health trends that has 
been gaining traction quickly. Intermittent fasting can look very 
different from person to person, but the two most popular 
approaches are:

1. 5:2 approach: In this approach, you restrict your calorie 
consumption to 25 percent of your daily needs twice a 
week, and eat normally the remaining five days of the 
week.

2. Eight-hour approach: In this approach, you fast for 16 
hours a day, eating only during an eight-hour time 
period.

Studies have shown that intermittent fasting can have powerful 
benefits on your body and mind, and for weight control. Other 
studies state that it can also protect against Type 2 diabetes, 
heart disease and cancer. 

As with any diet plan, it’s important to talk with your doctor 
before you start. For more information on intermittent fasting, 
or its benefits and drawbacks, click here. 

Fried Rice
2 Tbsp. vegetable oil
3 cups brown rice (cooked)
1 carrot (cut into ¼-inch slices)
½ cup bell pepper (chopped)
½ cup onion (chopped)
½ cup broccoli (chopped)
2 Tbsp. low-sodium soy sauce
½ tsp. black pepper
1 tsp. garlic powder
2 medium eggs (beaten)
¾ cup chicken (cooked, chopped)

PREPARATIONS
1. Heat oil in a large skillet over medium 

heat.
2. Add rice and stir for 5 minutes.
3. Stir in carrot, bell pepper, onion, 

broccoli, soy sauce, black pepper and 
garlic powder. Cook until vegetables 
are tender.

4. Remove mixture from pan.
5. Pour eggs into pan and scramble.
6. Put vegetable mix and rice back in the 

pan and mix with scrambled eggs.
7. Add chicken and cook until hot. Serve 

warm.
Makes: 6 servings

Nutritional Information (per serving)
Total Calories 203

Total Fat 7

Protein 9 g

Carbohydrates 26 g

Dietary Fiber 3 g

Saturated Fat 1 g

Sodium 269 mg

Total Sugars 2 g

Source: USDA
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OUR MISSION
SAY San Diego’s mission is to partner with 
youth, adults, families, and communities to 
reach their full potential.  Our vision is opportu-
nity, equity and well-being for all San Diegans.

WHAT WE DO
SAY San Diego partnerships and services ad-
dress the comprehensive needs of the entire 
individual or family rather than focusing on one 
symptom or problem. SAY engages the com-
munity to work collaboratively and works with 
systems such as law enforcement, schools, and 
local government to create positive change. SAY 
San Diego’s holistic approach enriches youth, 
empowers individuals and families, and engag-
es communities.

Cavignac & Associates is proud to support local 
and non-profit civic organizations, 

including Say San Diego

CORE SERVICES
• Alcohol, tobacco, and substance abuse pre-

vention
• Before and after school programs, preschools, 

and school readiness
• Child abuse prevention and family support
• Collaborative partnerships for military fami-

lies, refugee/immigrant families, students, 
parents, and more

• Family strengthening and self-sufficiency
• Foster care and kinship parenting support
• Juvenile delinquency prevention and diver-

sion
• Mental health counseling, case management, 

adult services, and youth development Ac-
cess to health care, employment, and self-
sufficiency

For more information, go to www.aysandiego.org


