
Seven Crucial Client  
Contract Clauses: Part I

Article provided by Professional Liability  
Agents Network (PLAN)

We would like to thank the Design Professional unit 
of XL Catlin for their contribution of sample contract 
language which was excerpted from their eGuide 
resource. 

Design firms purchase professional liability insurance 
to provide financial protection in the event they make 
an error or omission when delivering their profession-
al services to a client. However, not all of a design 
professional’s acts will be covered by its professional 
liability (PL) insurance. For instance, your PL policy 
likely spells out that intentional acts of fraud or other 
forms of wrongdoing are not covered.

Likewise, the language contained in your contract 
with your client can dramatically affect your liability 
and insurability when performing professional ser-
vices. Your goal when drafting your contract is to:

1. Include contract language that limits your liability 
to those specific acts for which you are legally 
liable.

2. Remove contract language that attempts to 
expand your liability beyond those acts for which 
you are legally liable and insurable.

Here, we will examine seven critical clauses affect-
ing liability and insurability that you and your attorney 
should consider when drafting your client contracts.

1) Scope of Services

A Scope of Services clause should specifically spell 
out all of the professional services you are agreeing 

to perform for your client. This way you know exactly 
what your firm is being hired to do, and your client is 
agreeing to this exact scope -- in writing. Without a 
specific written scope, there can be misunderstand-
ings as to what services you agree to perform, typi-
cally resulting in scope creep. Your client may expect 
you to perform professional services that you had 
no intention of providing and that you did not charge 
for. This can lead to claims of service omissions from 
your client, and the possibility that you have to per-
form added services for free.
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But don’t stop with a listing of the services you are 
agreeing to perform. In addition, it is advisable to list:

1. Those services that you are willing to perform for 
an additional fee.

2. Those required services that you are specifically 
excluding because they are being performed for 
the client by someone else or because you do 
not provide such services.

Here is sample contract language provided by XL 
Catlin as part of their Contract e-Guide for Design 
Professionals:
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be at or near zero. If you fail to meet the prevailing 
standard of care, you will likely be held liable for your 
errors and omissions.

From an insurability standpoint, how your client 
contract addresses your standard of care can have a 
dramatic effect on your financial protection. Specifi-
cally, if you contractually agree to perform services 
at a level that exceeds the prevailing standard of 
care, you may not be insured for failing to meet your 
excessively high standards.

SCOPE OF SERVICES

The Client and the Consultant have agreed to a 
list of services the Consultant will provide to the 
Client, set forth on the appended Scope of Ser-
vices, Exhibit A.

If agreed to in writing by the Client and Con-
sultant, the Consultant shall provide Additional 
Services, which shall be labeled as Exhibit B, 
appended hereto. Additional Services are not in-
cluded as part of the Scope of Services and shall 
be paid for by the Client, in addition to payment 
for the services listed in Exhibit A. Payment for 
Additional Services will be made by the Client, in 
accordance with the Consultant’s prevailing fee 
schedule, as provided for in Section ___, Com-
pensation, or as agreed to by the Client and the 
Consultant.

Services not set forth above and not listed in 
Exhibit A of this Agreement are specifically ex-
cluded from the scope of the Consultant’s ser-
vices. The Consultant assumes no responsibility 
to perform any services not specifically listed in 
Exhibit A.

In addition, beware any client language that attempts 
to have you guarantee that your scope of services is 
sufficient to complete the project. You cannot control 
the actions of the client, the contractor or other par-
ties to the project, so guaranteeing project comple-
tion is impossible.

2) Standard of Care

As a design professional you are required to render 
your services with the ordinary degree of skill and 
care that would be used by other reasonably compe-
tent practitioners of the same discipline under similar 
circumstances in a similar geographic location. Noth-
ing more, nothing less.

This standard of care not only establishes the mini-
mum level of quality to which you should perform 
your professional services, it sets the parameters 
of your professional liabilities and your insurability. 
If you perform your services to the prevailing stan-
dard of care, your liability for those services should 

For instance, if you contractually agree to provided 
the “best” or “highest quality of” services, and then 
lose a claim because the services you delivered 
were only adequate, your professional liability insur-
ance may not cover your loss. The insurer bases its 
premiums and terms of coverage on, among other 
things, laws that set current industry standards. Your 
contractual agreement to exceed those standards 
creates additional exposure and a voluntary assump-
tion of additional liability for which you would not oth-
erwise be responsible. Your insurer has every right to 
refuse to cover that additional, voluntarily assumed 
liability.

Speak with your attorney about including a Standard 
of Care contract clause similar to this one offered up 
by XL Catlin Design Professional:



STANDARD OF CARE

In providing services under this Agreement, the 
Consultant shall perform in a manner consistent 
with and limited to that degree of care and skill 
ordinarily exercised by members of the same pro-
fession currently practicing under similar circum-
stances at the same time and in the same or simi-
lar locality. The Consultant makes no warranty, 
express or implied, as to its professional services 
rendered under this Agreement. Accordingly, the 
Client should prepare and plan for clarifications 
and modifications, which may impact both the 
cost and schedule of the Project.

3) Certifications, Guarantees and  
    Warranties

Clients often feel they have the right to demand 
certifications, guarantees or warranties regarding the 
professional services they are paying you to perform. 
After all, many of the vendors who provide systems, 
equipment, appliances and other goods that are part 
of their project offer guarantees or warrantees. Why 
not the designer? Because, a certification, guarantee 
or warranty demands virtual perfection by the design 
firm. And as we know, there is no such thing as a 
perfect design. 

You cannot certify that there are no hazardous ma-
terials on a building site. You cannot guarantee that 
your design will obtain a platinum LEED certification 
or achieve ADA compliance. You cannot warrant that 
a contractor has followed your design documents 
exactly, or that the building will perform to a high level. 
You can’t guarantee that all codes and ordinances 
will be met. Nor can you guarantee perfection in the 
work of your subconsultants, the contractor and its 
subcontractors. Indeed, certifying, guaranteeing or 
warranting someone else’s work can result in a huge, 
uninsured liability.

Again, it comes back to a matter of the standard of 
care. You are not expected to be perfect, and certify-
ing, guaranteeing or warranting that your design is 
error-free creates uninsured liabilities. Here is XL 
Catlin’s recommended contract language to combat 
this risk:
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Risk Management 
Seminar Series

Human Resources Legal Update
Friday, November 11, 2016
7:30am Registration
8:00am - 10:00am Program 

Sexual Harassment Prevention  
Training
Friday, December 2, 2016
7:30am Registration
8:00am - 10:00am Program

Workplace Romance & Other Touchy 
Subjects
Friday, December 9, 2016
7:30am Registration
8:00am - 10:00am Program

Reserve Early, Seating is Limited!
To register, click on the ‘register now’ button in 
the announcement email, or contact Bethany 
Mongold at mongold@cavignac.com or call  
619-744-0540.



CERTIFICATIONS, GUARANTEES AND  
WARRANTIES

The Consultant shall not be required to sign any 
documents, no matter by whom requested, that 
would result in the Consultant’s having to certify, 
guarantee or warrant the existence of conditions 
whose existence the Consultant cannot ascertain. 
The Client also agrees not to make resolution of 
any dispute with the Consultant or payment of any 
amount due to the Consultant in any way con-
tingent upon the Consultant’s signing any such 
certification. 

In addition to eliminating specific certifications, guar-
antees and warranties, avoid absolute terms such as 
“every,” “all,” or “none” when they could be interpreted 
as a guarantee. Finally, it is OK to certify known facts, 
such as that you are a licensed architect or engineer, 
or that you conducted a site visit on a particular day. 
Just don’t certify, guarantee or warrant things you can-
not be absolutely certain about.

4) Third-Party Beneficiaries

There is no doubt that a design firm owes a legal ob-
ligation to its clients to perform its contracted services 
up to the prevailing standard of care. However, there is 
plenty of doubt when it comes to what obligation a de-
sign firm owes to third parties who have an economic 
interest in the project but who do not have a contrac-
tual relationship with the designer. If the designer is 
negligent in performing its design services for a new 
building, can tenants successfully sue the architect for 
damages? If a retailer suffers a loss of profit because 
an engineer’s negligence caused a delay in the store’s 
grand opening, can it file a claim against the engineer?

Under a strict interpretation of the theory of “privity 
of contract,” there would be no liability. Design firms 
would only be liable for economic losses to those with 
which they had entered into legally binding contracts. 
However, privity of contract has been eroded as a legal 
theory. Some jurisdictions have ruled that a contract 
between parties is not necessary in order for one party 
to claim damages for economic loss due to the negli-
gence of another party.

Have your attorney examine the prevailing laws in your 
jurisdiction regarding privity of contract and third-party 

beneficiaries. (If you perform work in other jurisdic-
tions, have their prevailing laws checked as well.) 
Then work with your attorney to draft a Third-Party 
Beneficiaries clause in all of your contracts. XL Catlin 
provides the following language for you and your at-
torney to consider:

THIRD-PARTY BENEFICIARIES

Nothing contained in this Agreement shall create a 
contractual relationship with or a cause of action 
in favor of a third party against either the Client or 
the Consultant. The Consultant’s services under 
this Agreement are being performed solely for the 
Client’s benefit, and no other party or entity shall 
have any claim against the Consultant because 
of this Agreement or the performance or nonper-
formance of services hereunder. The Client and 
Consultant agree to require a similar provision 
in all contracts with contractors, subcontractors, 
subconsultants, vendors and other entities in-
volved in this Project to carry out the intent of this 
provision. 

Your client should have no objection to this clause 
since it protects its interests as well. However, if you 
include the last sentence, requiring you both to include 
Third-Part Beneficiaries clauses in contracts with all 
parties to the project, you are now obligated to do so.

More to Come

In part two of this two-part article, we will cover three 
more critical contract clauses that can help you re-
duce your liabilities and increase your insurability. 
These clauses address:

• Indemnity Agreements

• Insurance Requirements

• Dispute Resolution Methods

We may be able to help you by providing referrals to consultants, 
and by providing guidance relative to insurance issues, and even 
to certain preventives, from construction observation through the 
development and application of sound human resources manage-
ment policies and procedures. Please call on us for assistance. 
We’re a member of the Professional Liability Agents Network 
(PLAN). We’re here to help. 4



This article is intended for informational purposes only and 
is not intended to be exhaustive, nor should any discussion 
or opinions be construed as professional advice. Readers 
should contact a health professional for appropriate advice.

© 2016 Zywave, Inc. All rights reserved.

Check Your Tap Water for 
Chromium-6
A recent report from the Environmental Working Group (EWG), a 
nonprofit research organization, revealed that there are higher-
than-recommended levels of chromium-6 in the tap water being 
supplied to two-thirds of all Americans. EWG published an 
interactive map that lists its water testing results on a county-by-
county basis.

Chromium-6 is a cancer-causing chemical that occurs naturally in 
the environment and can be produced in high quantities by 
industrial projects. In addition to being a known carcinogen, 
chromium-6 can also cause burns, pneumonia and complications 
during childbirth. 

If you live in an area that has high levels of chromium-6, consider 
purchasing a filter to remove the chemical from your water. The 
following are the most common filters used:

 Ion exchange water treatment units—These units are 
effective in removing chromium-6. However, they need to 
be monitored, maintained and replaced fairly frequently. 

 Reverse osmosis filters—These filters are often more 
affordable and practical for residential use and are easier 
to find at local stores. However, they use much more 
energy, and you must dispose of the filtered materials. 

If you aren’t sure what filter is best for you, visit EWG’s Water 
Filter Buying Guide for further guidance. 

Choosing Medications Wisely
The rising cost of prescription and specialty 
medications is alarming. The most recent 
example of how expensive these types of 
medications can be is the price hike of the life-
saving EpiPen, which now costs more than 
$600 for one pack of two EpiPens.   

If you take prescription medication, using the 
following strategies can help you become a 
wiser health care consumer and save you 
money:

 Shop around—Drug prices are not the 
same at every pharmacy. You may be able 
to save money by shopping around. 

 Ask about drug substitution—When your 
doctor prescribes a drug, ask if a cheaper 
alternative is available or if an over-the-
counter drug will work just as well. 

 Consider using a generic version of your 
prescription drug—Generic medications 
work just as well as brand-name drugs and 
can cost up to 80 percent less. 

 Look into discount card programs—Some 
drugstore chains offer discount 
prescription cards that provide additional 
discounts on your prescriptions for a small 
monthly or annual fee. 

Health and wellness tips for your work and life—
presented by [C_Officialname]

November 2016
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Important Updates: 2016 Flu 
Vaccine
As the 2016-2017 flu season approaches, now is a great time to 
get vaccinated against the flu. The U.S. Centers for Disease 
Control and Prevention (CDC) recommends that everyone 6 
months of age and older get a flu vaccine. 

Unlike their recommendations during past flu seasons, the CDC 
and the American Academy of Pediatrics (AAP) are not 
recommending the nasal spray vaccine, FluMist, for the 2016-
2017 season due to concerns over its effectiveness, especially in 
children. The CDC and AAP are now only recommending the 
injectable flu vaccine. 

Some flu shots protect against three flu viruses while others 
protect against four viruses. Consult your physician to determine 
which shot is best for you. If you don’t have a regular doctor, you 
can get a flu vaccine at a local health department, pharmacy or 
urgent care clinic.

Getting an annual flu vaccine is the first and, arguably, the best 
way to protect your family during the flu season. For more 
information on the 2016-2017 vaccine, click here. 

APPLE CRISP
4 medium-sized apples

¼ cup quick-cooking oatmeal

¼ cup flour

½ cup brown sugar

1 Tbsp. cinnamon

¼ cup margarine, cut into small pieces

PREPARATIONS
1. Preheat the oven to 350 degrees. Grease the 

bottom and sides of an 8-by-8-inch pan. 

2. Core and slice the apples. Spread the sliced 
apples on the bottom of the prepared pan. 

3. In a medium-sized bowl, combine the 
oatmeal, flour, brown sugar and cinnamon. 

4. Using a knife, cut the margarine into the 
mixture until it looks like small crumbs.  

5. Sprinkle the crumb mixture over the apples. 

6. Bake in the oven for 20-30 minutes until the 
apples are tender and bubbly. Serve warm.

Makes: 8 servings

Nutritional Information (per serving)
Total Calories 170

Total Fat 6 g

Protein 1 g

Carbohydrates 28 g

Dietary Fiber 2 g

Saturated Fat 2 g

Sodium 50 mg

Source: USDA



Spotlight On

The mission of the Alpha Project is to empower individuals, 
families, and communities by providing work, recovery and 
support services to people who are motivated to change 
their lives and achieve self-sufficiency. The agency’s many 
programs are available to all persons in need regardless 
of race, creed, color, ethnicity, national origin, religion, 
gender, or sexual orientation.

Alpha Project strives not to manage homelessness, but 
rather to end it for its clients by offering jobs not handouts, 
respect not pity and empowerment not control. We provide 
the homeless with the tools they need to be the very best 
they can be.

Cavignac & Associates is proud to support local and non-profit civic 
organizations, including Alpha Project:

For more information about Alpha Project,
visit www.alphaproject.org

Each program offered by the Alpha Project focuses on 
assisting participants to attain their own optimal level of 
independence. For most of our program participants, suc-
cessful completion of our programs will mean complete 
and permanent independence through education, employ-
ment, sobriety, and stability. For those clients with special 
needs, our programs maximize their own potential and 
supports as much independence as possible. All of our 
clients regardless of their history are encouraged, sup-
ported, and assisted in reaching their maximum potential 
with dignity and respect.
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