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The following material is provided for informational purposes only.
Before taking any action that could have legal or other important
consequences, speak with a qualified professional who can pro-
vide guidance that considers your own unique circumstances.

Signs of economic recovery continue to sprout up across
the country, albeit slowly in many areas. Clients who have
delayed projects during the lingering slowdown are begin-
ning to revive or renew plans for new buildings, commer-
cial and residential.

Many of those owners who are taking the plunge and
investing in new projects have been struggling financially
in recent years. Their bank accounts are likely not flush
with funds and loans can still be hard to come by. There-
fore, some of these new projects are being started on
shoestring budgets and it wouldn’t take much in terms of
project delays or unexpected costs to put these owners
in a pinch. And when money is tight, it is often the design
professional who is last in line when the owner is handing
out the dollars.

Designers who do not get paid for their services accord-
ing to contract terms may have to take legal action in an
attempt to collect the money they have earned. Unfor-
tunately, these designers face the distinct possibility of

being hit with a counterclaim from their non-paying clients.

Clients who are sued for fees are very likely to respond
by suing the design firm in return. These clients may file

a counterclaim for negligence, and these counterclaims
are not always meritless. Almost all instruments of service
have some degree of error, omission, inconsistency or
ambiguity. While such imperfections may not rise to the
level of negligence, a client’s legal counsel may have little
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trouble finding a “hired-gun” expert witness who will testify

that the design firm performed below the standard of care.

They will contend that negligent performance damaged the
client — and presented a valid reason for nonpayment.

In many cases, the cost of defending a negligence claim
will be greater than the amount of fees a design firm would
likely net from a successful claim of nonpayment. This puts
the client in a position of leverage, especially if payment
terms and the consequences of late payment or nonpay-
ment are not detailed in the contract. That's why many
design firms are forced to settle payment disputes by ac-
cepting only a fraction of the fees they are owed.

How do you avoid being stuck between a rock and a hard
place during a payment dispute? The following steps are
your best bet to getting paid in full and on time.
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Select Your Clients Carefully RISk_Manage_ment
Careful client selection is a cornerstone of risk manage- Se m l n a r Se rl es

ment. In uncertain economic times, it becomes para-
mount. Design firms must avoid the temptation to take on -~
any project offered when business has been slow.

Familiar clients with whom you’ve worked successfully

in the past, of course, represent the lowest financial risk.
Historically, public and institutional projects have been
more financially sound than private ones. But with so
many municipalities facing money crunches, that is no lon-
ger always the case. Developers as a group are perhaps
the greatest financial risk.

It's always wise to have frank up-front discussions about
financing with a potential client. In addition, check a poten-

tial client’s history of litigation with other design firms. Ask GHS and OSHA - Are You Ready for

for a list of references and follow up with those design December 1st?

firms t9 det.ernjine. past. payment history. Examing the Friday, September 13, 2013

potenltlal chent's flln'anC|aI stater.nent.s. Run a credit ghgck. 7:30 AM Registration, 8:00 AM - 10:00 AM Program
Consider the viability of the project itself. How are similar

projects progressing in your locale? Contractors Professional Liability

: . . , and Pollution
Assuming the client and project check out, your next line

of defense is your contract. Work with your legal counsel Wednesday, October 23, 2013
to draft appropriate terms. 7:30 AM Registration, 8:00 AM - 10:00 AM Program

Employment Practices Liability
Insurance - How to Make EPLI Work
for Your Business

Friday, October 25, 2013
7:30 AM Registration, 8:00 AM - 10:00 AM Program

Employee Handbooks - Start Now for a
January 2014 Launch!

Friday, November 8, 2013
7:30 AM Registration, 8:00 AM - 10:00 AM Program

Establish Payment Provisions
in Your Contract

Reserve Early, Seating is Limited!

There are many contractual measures you can take to To register, contact Bethany Mongold at
increase the chances of being paid and to help avoid a mongold@cavignac.com or call 619-744-0540.
countersuit related to client nonpayment. Spell out in your
client agreement payment terms for services rendered
and your rights to remedies in the event you are not paid
according to the contract. The more precisely you define
the details of these payment terms and your right to en-

NOTE:
Due to the popularity of our seminars and limited space
available, we regret we cannot provide refunds or credits

with less than 72 hours advance notice of cancellation.
Check is in the Mail (continued on page 3)
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force them, the more likely it is that you’ll receive prompt
payment — and the less likely your client will consider a
counterclaim.

Your billing and payment terms should clearly address the
following issues:

Retainer - Require the client to make an initial pay-
ment upon execution of the agreement. Hold the
retainer and apply it to the final invoice.

Payment Terms - Specify what the timing of your
invoices will be, e.g., weekly, monthly or upon comple-
tion of project phases. Specify the period of time for
payment (e.g., upon delivery, net 30) and when pay-
ment is considered past due. It is advisable to specify
that payment for services already rendered shall be
due regardless of any subsequent suspension or ter-
mination of the agreement by either party.

Interest - Establish interest due on late payments and
how that interest rate is accrued. Also set how future
payments are applied — e.g., first to accrued interest
and then to the unpaid principal.

Collections - Address how any collection costs will be
recovered. Contractual clauses often specify that the

client agrees to pay for all collection costs incurred, in-
cluding legal fees, collection agency fees, court costs,
reasonable consultant staff costs and other expenses.

Contingency Funds - Try to negotiate a contingency
fund into the contract to cover unanticipated expenses
due to scope creep, change orders, increased mate-
rial expenses, unknown site conditions, and other
surprises. Having money set aside for the unexpected
helps avoid payment delays.

When setting billing and payment terms, try to make it
easy for your client to write those checks. For example,
work your payment schedule to fit their billing cycle.
Have your accounts receivable person call their accounts
payable person as bills are issued to ensure receipt and
understanding. These two should converse immediately
should a payment be late. Offer discounts for advance
payments or for setting up a pre-funded account upon
which you draw as you work.

Use a Satisfaction-with-Services
Clause

If possible, incorporate a satisfaction-with-services clause
in your contract. Such a clause can help you in the event
a client fails to pay a subsequent invoice and later claims
dissatisfaction with your entire range of services.

Essentially, the clause states that your client’s payment of
an invoice shall be taken to mean that they are satisfied
with your services to date and that they are not aware of
any deficiencies in your services unless otherwise noted.

Withholding Fees for Disputes

Refuse to allow your client to include contract language
that permits the withholding of all fees for disputed in-
voices. If the client insists on a clause regarding disputed
fees, make sure it reserves your right to collect fees on all
undisputed portions of the invoice.

Set a time limit (e.g., within 10 business days of receiving
your invoice) for notification of any objection or dispute
regarding the invoice. Require that the client identify in
writing the specific cause of the disagreement and the
amount in dispute. Also require that the portion of the
invoice not in dispute be paid according to your payment
terms.

Check is in the Mail (continued on page 4)
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Your contract should specify that any disputes over an
invoiced amount will be settled according to the dispute
resolution provision of your contract — preferably this is
mediation. Require that, in addition to the original amount,
interest be paid on any disputed invoice amounts that are
subsequently settled in your favor.

Suspension of Services

One of the most effective contract provisions for getting
paid on time requires the client to pay any undisputed due
portion of the bill within a specified period or otherwise face
a curtailment of your services. But first, check with your at-
torney to determine whether such language is enforceable
within your state.

If you can use a suspension-of-services clause, have it
specify that if your client fails to make payments when due
under your contract terms, you have the right to suspend
your services upon reasonable notice to your client (e.g.,
when payment is 60 days late.) The clause should also
state that you will not be liable to the client for any costs or
damages that may result from your suspension of services
due to nonpayment. Agree to resume your services upon
payment in full of invoices due or past due. The clause
should state that upon resumption of services the project
schedule and compensation will be equitably adjusted to
reflect any delays or additional costs to you caused by the
suspension of services.

Termination of Services

When all else fails in your efforts to collect fees past due,
you should have the right to terminate your contract. A
termination-of-services clause should state that the client’s
failure to make payments to you for services rendered in
accordance with the payment terms of the contract consti-
tutes a material breach of your agreement and this mate-
rial breach is therefore cause for termination of the entire
agreement.

Withholding Transfer of Documents

Consider making payment in full for services rendered

a condition of transferring the ownership of your design
documents to the project owner. This condition often
serves as effective leverage to ensure you receive your fi-
nal payment. Similarly, you might make payment of all due
invoices to date a condition for you submitting documents
for permit approvals and other activities during the course
of construction.

Work with your attorney to develop payment terms and lan-
guage best suited to your firm’s unique needs. Check out
the advice offered by your professional societies as well.
Once you have language in place, seek to apply it consis-
tently among all of your clients.

Be Wary of a Resistant Client

Be wary of potential clients who balk at signing any lan-
guage that protects you from nonpayment. Occasionally,
however, clients may have legitimate problems with spe-
cific obligations of your payment terms. So be flexible. For
example, a client’s billing and accounting procedures may
require it to extend the length of invoice payment beyond
30 days. A client who wants to pay in 60 or 90 days should
expect to pay a premium for that luxury.

If the client balks at accepting a termination-for-nonpay-
ment clause, as opposed to objecting to its specific terms,
be aware that the client may be contemplating slow or

no payment and does not want you to have the ability to
suspend or stop services. In such cases, you have to ask
yourself, “Do | really need this client?”

By using appropriate contract language and by following
a consistent, well-designed billing and collection system,
you can minimize the risks of write-offs and slow-paying
accounts as well as threats of retaliatory liability claims.

Avoid Contentious Counterclaims

Lawsuits, liens, and other actions taken or threatened
against a client who doesn’t pay its bill will likely lead to a
counterclaim of negligence. And unfortunately, a counter-
claim filed over fee disputes is one of the most contentious
areas of litigation between design firms and clients. The
relationship can rarely be repaired.

Adding protective language to your agreements and estab-
lishing good communication with your client helps reduce
the chances of having a relationship turn sour. Further-
more, negotiating your billing and payment terms up front
enables you to judge your client’s attitude regarding your
ability to enforce the agreed-to fee and payment schedule
for your services. It's usually far better to avoid a project
rather than start a project for which you don’t get paid.

Can We Be of Assistance?

We may be able to help you by providing referrals to consultants, and
by providing guidance relative to insurance issues, and even to certain
preventives, from construction observation through the development and
application of sound human resources management policies and proce-
dures. Please call on us for assistance. We’re a member of the Profes-
sional Liability Agents Network (PLAN). We’re here to help.
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Is a Flu Shot Right
For You?

Influenza is a serious disease that
can lead to hospitalization and
sometimes even death. Every year,
as many as 49,000 people in the
United States die from influenza or
related complications, according to
the CDC, with the vast majority of
victims being 65 years and older.

The CDC recommends the flu shot
as the best way protect yourself from
contracting influenza. A person who
receives the flu vaccine is 60% less
likely to need treatment by a health-
care provider. Getting the vaccine
has been shown to offer substantial
other benefits including reducing
illness, antibiotic use, time lost from
work, hospitalizations and deaths.

People should get the flu shot as
soon as it becomes available in their
community in late September or
early October. Receiving the vaccine
during this timeframe will protect you
for the duration of the flu season
and spare you from long waits and
possible shortages as flu season
unfolds.

There are two types of vaccines:
The nasal-spray flu vaccine is made
with weakened flu viruses admin-
istered through the nostrils. It is
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approved for use in healthy people
ages 2 through 49 years who are not
pregnant.

The flu shot is an inactivated vaccine
that is given with a needle, usually in
the arm. The flu shot is approved for
use in people older than 6 months,
including healthy people and people
with chronic medical conditions.

There are three different flu shots

available:

* Aregular flu shot approved for
people ages 6 months and older
A high-dose flu shot approved for
people 65 and older, and
An intradermal flu shot approved
for people 18 to 64 years of age.

People who have a history of severe
reaction to flu shots, severe aller-
gies to chicken eggs or are currently
suffering from a moderate-to-severe
illness should consult their doctor
before getting the vaccine.

Do You Know Your
Cholesterol Level?

Cholesterol is a waxy, fat-like
substance found in your body and
in many foods. Your body needs
cholesterol to function normally
and you usually receive all you
need from the food you eat. How-
ever, too much cholesterol is bad;
it builds up in arteries, reducing
blood flow and increasing the risk
for heart disease and stroke.

High cholesterol can affect people
from early childhood through old
age, while usually not showing any
symptoms. Because of this, it's
recommended adults have their
cholesterol levels checked once
every five years, while children as
young as two should be checked
for high cholesterol if they have
elevated risk factors like being
overweight or a family history of
high cholesterol.

A simple blood test called a lipo-
protein profile can measure your
total cholesterol levels, including
LDL (low-density lipoprotein, or
“bad” cholesterol), HDL (high-den-
sity lipoprotein, or “good” choles-
terol), and triglycerides.




/ ) \\ J, o
&) O@@@

K

Fall Vegetable Casserole

This flavorful dish uses freshly harvested seasonal veg-
etables and can be prepared in less than 20 minutes.

1 medium eggplant

4 tomatoes

1 green pepper

1 onion

1 tsp. salt

Ya tsp. pepper

3 tbsp. vegetable oil

1 garlic clove

2 tbsp. Parmesan cheese (grated)

Fall Fitness

Just because summer is over doesn’t mean fitness is
over. Here are some great activities for when the air
turns crisp and the days grow short.

Go for a walk. There seems to be no end to the
benefits of walking. Several studies over the past
few years have found that walking can help you lose
weight, relieve back pain and mental fatigue, boost
your creativity, improve digestion and even out blood
sugar levels.

Start a physical activity class. Take advantage of
gym and studio calendars to start a new fitness pro-
gram or learn a new active skill.

Rake leaves. Even yard work counts as exercise.
It is a great activity for targeting upper body strength
while incorporating some cardio and can burn over
200 calories an hour.

york well

Remove the skin from the eggplant, and then cut the egg-
plant into cubes. Dice the tomatoes, green pepper, onion

and garlic. Cook all the ingredients except for the cheese

in a large skillet over medium-high heat for approximately
10 to 12 minutes or until tender. Sprinkle the cheese over
the cooked vegetables and serve.

Yield: 8 servings.

Each serving provides 90 calories, 6 grams of fat, 0 mil-
ligrams of cholesterol, 320 millegrams of sodium, and 3
grams of fiber.

Back-to-School Savings

It is estimated that the average family will spend more
than $630 dollars on school related items in 2013.

Take Inventory. Before you shop for new clothes, take
time to sort through your children’s wardrobes and find
what can be reused. Make a list that includes all the
articles of clothing they have and what they will need.

Set a Budget. Check your credit card receipts from
last year for a baseline on spending, then challenge
yourself to spend less.

Prioritize. Order items by importance before shopping.
Buy essential school supplies first, and then apply your
remaining budgeted funds to more flexible items like
clothing, lunchboxes and backpacks.

Buy in bulk. Your child will use lots of pens, pencils,
paper, notebooks, printer paper, markers and paints.
Buying in bulk reduces your cost per item, and the

extras can be used to replenish throughout the year.

Swap. Host a party with other parents to trade out-
grown clothing and extra supplies for “new” items.
Websites like SwapMamas.com are available for
parents who aren’t able to meet up with other people
in person.
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Cavignac & Associates is proud to support local and
non-profit civic organizations, including Alpha Project
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Mission

The mission of the Alpha Project is to empower
individuals, families, and communities by providing
work, recovery and support services to people who
are motivated to change their lives and achieve self-
sufficiency. The agency’s many programs are avail-
able to all persons in need regardless of race, creed,
color, ethnicity, national origin, religion, gender, or
sexual orientation.

Alpha Project strives not to manage homelessness,
but rather to end it for its clients by offering jobs not
handouts, respect not pity and empowerment not
control. We provide the homeless with the tools they
need to be the very best they can be.

Each program offered by the Alpha Project focuses
on assisting participants to attain their own optimal
level of independence. For most of our program
participants, successful completion of our programs

will mean complete and permanent independence
through education, employment, sobriety, and stabil-
ity. For those clients with special needs, our pro-
grams maximize their own potential and supports as
much independence as possible. All of our clients
regardless of their history are encouraged, support-
ed, and assisted in reaching their maximum potential
with dignity and respect.

History of the Alpha Project

Founded in 1986 as a simple project offering work
opportunities for homeless men, today Alpha Project
operates numerous programs serving over 4,000
people daily. The agency has created over 600
units of affordable rental housing projects and has
sponsored home ownership programs. Recognized
nationally by President George Bush as the coun-
try’s 185th Point of Light, Alpha Project empowers
its clients to take personal responsibility for solving
problems.

For more information about Alpha Project, visit: www.alphaproject.org



