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This material is provided for informational purposes only. 
Before taking any action that could have legal or other 
important consequences, confer with a qualified 
professional who can provide guidance that considers 
your own unique circumstances. 
 
Imagine a confidential dispute resolution technique based 
on finding common ground and resolving disputes quickly 
and inexpensively while preserving business relationships 
and reputations. That technique is mediation. 
 
Mediation is a confidential, nonbinding, conciliatory 
process by which parties to a dispute agree to sit down 
and seriously attempt to reach a mutually acceptable 
resolution. Mediation offers a structured negotiation 
procedure guided by a trained, experienced and neutral 
professional. It is designed to resolve problems in a 
manner that is agreeable to both parties – win/win rather 
than win/lose. The mediator is a trier of fact, typically 
familiar with the design and construction industry and the 
specific issues in dispute. This creates a fast, flexible 
forum with the potential to resolve problems at greatly 
reduced time and cost. 
 
Better Than Litigation or Arbitration 
In litigation, it’s you versus your adversary – strictly  
win/lose. A layperson jury unable to fully understand and 
evaluate the technical issues at stake could very likely 
decide your fate. For that reason, each side presents 
"expert witnesses" to explain technical matters in lay 

terms. Inevitably, the experts from each side disagree – 
since they are both biased to the case of their client – and 
it will be left for the inexpert jury to decide which 
witnesses to believe. With mediation, on the other hand, 
the unbiased mediator hearing the dispute can be chosen 
based upon the technical knowledge required to assist 
the parties in reaching an equitable agreement. 
 
Why mediation over arbitration? Mediation is voluntary 
and designed to be conciliatory to both sides. Arbitration 
is compulsory and sometimes adversarial. Even when an 
arbitrated dispute is resolved quickly, the disputants' 
business relationship may be mortally wounded. 
Typically, somebody wins and somebody loses. 
 
Nonbinding mediation requires agreement by both sides 
of the dispute. Arbitration decisions are binding and 
typically afford no appeal of decisions absent a clear 
showing that the arbitrator was biased or acted outside 
the scope of the arbitration agreement. Mediation needs 
no appeals process because neither party is bound to 
settle. Only when both parties voluntarily sign a 
negotiated agreement does mediation become binding. 
 
Both litigation and arbitration follow strict procedural rules. 
In addition, litigation may be bound by past court cases, 
limiting the range of creative options available for parties 
to resolve their dispute. Mediation has its rules, but they 
are relatively simple and flexible: you present your side of 
the story; the other party presents its side. Interrogatories 
and mandatory depositions are not used, and in the event 
witnesses are called upon, the process is voluntary and 
informal. The goal of mediation is to get agreement on 
problem resolution and keep the project rolling. 
 
As a result of procedural simplicity and mediator 
knowledge, mediation can be pursued even while work on 
the project continues, eliminating costly delays and 
damages. Additionally, the time savings and lack of teams 
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Typically, however, the joint session ends 
without agreement. 
 
When it becomes apparent that the parties have stalled in 
their search for an agreement, the mediator typically 
begins holding separate private meetings, or “caucuses,” 
with each of the parties. These caucuses may involve 
pertinent witnesses or outside experts to help establish 
the party’s position. Limited discovery may consist of 
voluntary depositions and a review of basic project 
documents. The mediator evaluates the party’s case, 
asks probing questions – sometimes acting as a devil’s 
advocate – and brainstorms alternative solutions for 
reaching a settlement. Anything said to the mediator in 
these caucuses is held strictly confidential and cannot be 
disclosed to the other party except when agreed to by the 
disclosing party.  
 
Sometimes, a mediator will request permission to disclose 
information to the other party when he or she believes it 
will expedite an agreement. The mediator also may 
comment as to what a reasonable settlement may 
include, or whether one party's offer is likely to 
be accepted. 
 
Following the caucuses, the parties are brought back 
together in an attempt to reach an agreement. The 
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of attorneys and professional expert witnesses make the 
mediation process much less costly than litigation. But 
your greatest value may be the saved business 
relationship between you and your client – and your 
saved reputation as a high-quality, low-risk firm. 
Mediation is private and confidential. 
 
Best of all, mediation works. Many mediated disputes are 
settled in one day, and mediation has proven highly 
successful in the design-construction arena. 
 
How Mediation Works 
There are various types and hybrids of mediation. But in 
general terms, the process works as follows: 
 
During your initial negotiations with a client, before a 
project upset arises, one party requests that mediation be 
the initial dispute resolution method to any project upset 
and the other agrees. This agreement to mediate is often 
included in the client-designer contract (more on that 
later). Note that the parties have retained their rights to 
later use arbitration, litigation, or some other dispute 
resolution technique should mediation not result in a 
mutually acceptable settlement. 
 
When a dispute arises, the parties try to reach a 
negotiated settlement. If agreement cannot be reached 
between the two parties, they agree to enter mediation. A 
qualified mediator familiar with the design and 
construction industries is agreed to. 
 
The neutral mediator arranges for a joint session with 
representatives from each of the two parties. These 
representatives, which may include firm principals, key 
project designers and/or legal counsel, should have 
decision-making authority to reach agreement on the 
dispute. The mediator explains the voluntary mediation 
process, how it differs from arbitration and litigation, and 
the specific rules that he or she will apply. 
 
Once these ground rules are agreed to, each party 
explains its position regarding the dispute, likely including 
a chronological history of the pertinent events. This joint 
session gives the mediator the chance to gather facts, 
evaluate the relationships and dynamics between the 
parties, and identify areas of agreement and areas 
of discord. 
 
In some cases, the mediator can get the two parties to 
reach a settlement during this initial joint session. 
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Workers Compensation 101 Webinar 
Friday, August 10, 2012  
Registration:  N/A 
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Sexual Harassment Prevention Training 
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call 619-744-0596 

* NOTE:  Due to the popularity of our seminars and limited 
space available, we regret we cannot provide refunds 
or credits with less than 72 hours advance notice of 
cancellation. 
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mediator seeks to summarize the areas of agreement and 
narrow the points of contention, pointing out the benefits 
of compromise and the consequences of not reaching 
agreement. Often the parties negotiate the final 
settlement in this second joint session. The mediator 
verifies the specifics of the agreement and makes certain 
its terms are clear. Both parties sign the negotiated 
agreement, which becomes a binding contract. 
 
If either party fails to accept an agreement at this point, 
additional caucuses and joint sessions are held to iron out 
continuing points of contention. Typically, the mediator 
eventually reaches a final proposed resolution. This 
resolution is nonbinding unless both parties agree to it 
in writing. 
 
If no resolution is agreed to, the parties are free to seek 
resolution elsewhere, including in arbitration or litigation. 
Because the mediation process is typically “without 
prejudice,” any information voluntarily revealed by one 
party during negotiations cannot be used or referred to as 
evidence by the other party during any future litigation. 
 
A Mediation Clause in Your Contract 
You and your client do not have to be contractually bound 
in order to agree to mediate. Either party can suggest 
mediation at any time. Getting both parties to agree to 
mediation after a dispute arises, however, can be difficult 
due to the emotions involved. At least one party feels 
wronged and, in many cases, is unwilling to give an inch 
to reach a compromise. That’s why mediation is most 
successful when parties have agreed to it by contract 
before a dispute arises. 
 
Most professional associations (AIA, EJCDC, ASFE and 
CASE included) have standard contract forms that call for 
mediation. Some of these forms require mediation prior to 
arbitration or litigation; others simply recommend it. 
Regardless, by including a mediation clause in your 
contract with your client, you both have an available 
means by which to inexpensively settle disputes and 
emerge from the process with your business 
relationship intact.  
 
You and your attorney can consider the standard 
language used by your professional associations or 
develop your own language. Regardless, the language 
should state something to the effect that in an effort to 
resolve conflicts that arise during or after the design and 
construction of the project, you and your client agree that 
all disputes shall be submitted to nonbinding mediation 
unless the parties mutually agree otherwise. You and 
your client should further agree to include a similar 
mediation provision in all agreements with contractors, 
subcontractors and subconsultants retained for the 
project. If possible, go one step further and require those 
third parties to include a mediation provision in their 
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parties to the project, thereby providing for mediation as 
the primary method for dispute resolution for the project. 
 
Choosing the Mediator 
When and how do you choose your mediator? It is 
generally preferable that you and your client agree to a 
mediation service and mediator after a dispute arises, 
rather than having a mediator predetermined in your 
contract. That way, you can choose a mediator with 
knowledge applicable to the specific dispute in question.  
 
There are several local and national organizations that 
provide mediation services for design and construction 
industry disputes. Generally, these organizations each 
have their own set of rules and procedures. Consider 
these as part of your selection process.  
 
When selecting a mediator, look for someone who is not 
only knowledgeable of the design and construction field, 
but someone trained in negotiation and facilitation 
techniques. Check with your attorney for the names of 
recommended mediation services in your area. 
 
Paying the Costs 
The cost of mediation services vary greatly depending on 
the complexity of the dispute, the number of parties 
involved, and the amount of time required. Typically, 
mediators are paid on an hourly or daily basis or on a 
percentage of the dollar amount in controversy, much the 
same as with lawyers. Costs can be split equally by the 
two parties or paid as agreed to as part of the settlement. 
These costs are almost always insurable under your 
professional liability policy. 
 
Some professional liability insurers offer a deductible 
reimbursement program to encourage participation in 
mediation. Under such a program, policyholders 
successfully concluding a dispute through formal 
mediation have a percentage of their deductible returned, 
up to a preset limit. 
 
Not all disputes are suitable for settlement via mediation, 
but a vast majority are. It makes perfect sense for parties 
to a design project to choose mediation as their preferred 
dispute resolution technique. Getting and giving that 
commitment upfront in writing signals that your primary 
goal is to have a litigation-free project where problems are 
handled quickly and fairly with minimal impact on time 
and money. 
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Fit Foods for Swimsuit Season 
Summer is in full swing and whether you’re at the beach 
or by the pool, the best foods to cool you off are often the 
least healthy. Here are few healthy options that will keep 
you feeling cool, even when it’s hot. 

● Frozen grapes or cherries – When the temperature 
soars, there’s nothing better than a frozen treat to 
cool you down. Instead of ice cream, have a bag of 
frozen grapes or cherries in the freezer to satisfy your 
sweet tooth and keep you cool. 

● Raspberries – Ripe all summer long, raspberries 
are perfect sprinkled over cereal, blended in  
smoothies or tossed in a summer salad. 

● Mangos – If you’re craving something creamy, try 
making a mango smoothie. This tropical treat is high 
in fiber and will thicken up any blended beverage. 

● Watermelon – This thirst-quencher is a great substi-
tute for soda, or the perfect afternoon snack after a 
day in the sun. Since it’s mostly water, it contains 
very few calories. 

● Unsweetened, iced green tea – Stay cool by the 
pool while sipping this long-time favorite. It can lower 
your cholesterol while boosting your metabolism.  

Inexpensive Summer Fun 

From theme parks to baseball games, and from grilling 
out to eating out, there is no shortage of ways to spend 
money during the summer. For some inexpensive  
summer fun, here’s a list of things to do that are   
cheap, too: 

● Go to the beach or public park – Set out for an  
afternoon of fun in the sun at a local beach or   
public park. 

● Pack a picnic – The nearest community park or 
even your own backyard is an ideal place for a laid 
back summer feast with your family or a few friends. 

● Go watch the fireworks – Attending your  
community’s fireworks display is a great way to  
celebrate the Fourth of July. Make it an all-day event 
with a picnic before the show. 

● Attend a clothing swap – Organize or attend a 
community clothing swap. Trade in your old clothes 
that don’t fit—for items that do. 

● Go to a festival – Many festivals offer free or  
discounted admission on certain days or with a  
donation. Consider pre-ordering tickets to get a  
discounted rate. 

● Rent a movie – When the weather isn’t cooperating, 
rent a movie from your local library, or sign up for a 
free video trial. 

● Read a book – Rain or shine, inside or outside, 
there’s never a bad time or place to read. Put your 
local library to good use this summer. 

● Travel to a national park – Pick one of the 400  
national parks around the country and spend the day 
there for a very small admission fee. Or if you’re  
feeling more adventurous, consider camping there 
for the weekend.  

cannot be given to people on the organ donor list. 
 
A single organ donor can save up to eight lives, so  
consider registering as a donor at   
www.organdonor.gov.  

Organ Donation 

More than 114,000 Americans are currently on the  
waiting list for an organ donation, but last year only 
14,147 organs were donated. 
 
There are two systems for organ donation: opt-in and 
opt -out. Most European countries operate on an opt-out 
system, which assumes that a person is willing to donate 
their organs, though individuals are free to opt-out. 
 
The United States uses an opt-in system for organ  
donation, so people are required to designate in  
advance that they are willing to donate their organs. If a 
person is not a registered donor, that person’s organs 

http://www.organdonor.gov/�
http://www.cavignac.com/our-focus/employee-benefits/


 

An Affiliate of the  
American Institute of Architects 

Community Outreach 

Women Give San Diego 

 5 

www.sdhumane.org/
www.servingseniors.org
www.downtown.ymca.org/
www.monarchschools.org/
www.womengivesd.org
www.sdpolicefoundation.org/
www.challengedathletes.org/
sdarchitecture.org/
www.bgccarlsbad.org/
www.sdasandiego.org/
www.outdooroutreach.org


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



