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T he insurance marketplace has greatly 
expanded over the past two to three years to 
accommodate the growing demands of the 

construction industry for enhanced and encompassing 
forms of environmental and professional liability 
coverage.  As a result, the market now consists of a 
variety of polices that address these risks with an 
assortment of new products as well as old ones that 
have been updated with new twists. 

Contractors Professional 
Liability Products 
 Traditionally, construction firms were viewed as 
providing a tangible product or work that could be 
specified and measured in one way or another.  Today,
depending on the project delivery method, many 
contractors are hired based upon their expertise, 
experience, and qualifications, and are treated more as
construction “professionals.”  While this may more 
accurately describe the role contractors actually play in 
the building process, it also exposes the firm to a 
different type of liability:  professional liability.  This 
role or service crosses over into the realm of 
professional services where standards of care can be 
established, bringing about new liabilities that now 
need attention and management. 
 In addition, the possible exposure to professional 
liability has also been greatly advanced in the 
construction industry by trends that now include the 
creation of 
construction 
team 
collaborations.  
For instance, 
programs such 
as Leadership 
in Energy and Environmental Design (LEEDS), Building 
Information Modeling (BIM), Private Public 
Partnerships (P3), and Integrated Project Delivery 
(IPD) have all caused contractors to enter the 
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2010 Risk Management Series 

● Navigating the Leaves of Absence Minefield (HR) 
Friday, August 20, 2010  
Registration:  7:30 am 
Program:  8:00 am - 10:00 am 

● Sexual Harassment Prevention Training (HR) 
AB 1825 Compliant 
Friday, September 10, 2010  
Registration:  7:30 am 
Program:  8:00 am - 10:00 am 

● Construction Site Theft Prevention (Loss Control) 
Friday, September 17, 2010  
Registration:  7:30 am 
Program:  8:00 am - 10:00 am 

● Critical Thinking for the 
Human Resources Professional (HR) 
Friday, October 15, 2010  
Registration:  7:30 am 
Program:  8:00 am - 10:00 am 

● Victims, Villains, and Heroes (HR) 
Friday, November 19, 2010  
Registration:  7:30 am 
Program:  8:00 am - 10:00 am 

● Sexual Harassment Prevention Training (HR) 
AB 1825 Compliant 
Friday, December 3, 2010  
Registration:  7:30 am 
Program:  8:00 am - 10:00 am 

● Post-Accident Response Training  
and  
Workers Compensation 101 
Friday, December 17, 2010  
Registration:  7:30 am 
Program:  8:00 am - 10:00 am 

All training sessions available to our clients 
* Reserve early / seating is limited! 

Register for upcoming seminars 

Contact Darcee Nichols at dnichols@cavignac.com or 
call 619-744-0596. 

* NOTE:  Due to the popularity of our seminars and 
limited space available, we regret we cannot 

Cavignac & Associates 
Risk Management Seminars 
construction process earlier so owners and designers 
can capture their expertise at the very outset of the 
project planning phase.  
 Unfortunately, while this can offer a prudent and 
common sense approach to construction, it can also 
directly increase a contractor’s professional 
liability risks. 
 As a result, most contractors should strongly 
consider some form of contractor’s professional liability 
(CPrL) that provides coverage against third party suits 
alleging negligence in the performance of professional 
services. In fact, in recent years, asset protection and 
the demands of owners and general contractors (GCs) 
have been among the leading drivers of CPrL insurance 
purchases.  This is due to the increased awareness of 
exposures and the potential for professional liability 
among owners and GCs as well as the desire of 
contractors to finance professional liability loss through 
CPrL coverages. 
 In addition, contractors who purchase CPrL 
coverage will be better enabled to bid projects that 
pose potential professional liability risks while offering 
greater protection to their organizations. 

Contractors’ Professional Liability (CPrL) 

 CPrL is a third party liability policy providing 
coverage for damages that result from negligent acts, 
errors and omissions in professional services 
performed by or on behalf of the named insured.  It is 
also available for all types of firms performing 
construction services including design-builders, 
construction managers (at-risk and agency), general 
contractors (involved in various pre-construction 
consulting), environmental engineering/remediation 
firms, and specialty trades such as Mechanical/
Electrical/Plumbing (MEP) contractors, who are 
typically responsible for both design and installation. 
 CPrL is also offered on both practice/blanket as 
well as project policies.  However, many insurance 
companies will only offer CPrL on a project policy if 
they currently insure that specific construction firm.  
This puts a tremendous burden on the contractors who 
are required to carry CPrL via contract but have no 
practice program in place.  Terms for practice 
programs are annual while project terms range 
between three to five years with extended reporting 
periods (ERP) available up to 10 years.  However, the 
common practice is to limit the total program to 10 
years, which includes the construction period plus ERP. 
 Today, approximately 15 domestic and foreign 
carriers offer various forms of CPrL coverage.  
However, this market can be difficult to navigate since 
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provide refunds or credits with less than  
72 hours advance notice of cancellation. 

http://www.cavignac.com/pdfs/2010SEM.pdf


Advancements (continued from page 2) 
nearly all offer dramatically different appetites. For 
example, one carrier may offer CPrL to environmental 
firms while another may only provide it to construction 
managers, design/build firms and non-environmental 
construction companies.  
 In addition, some of these insurers will only take 
an excess position or cover smaller or middle market 
specialty trade contractors. 
 Furthermore, each of these carriers offer their own 
manuscripted policies, making it necessary for 
contractors to pay special attention to wording 
accuracy.  It is estimated that annual CPrL premiums 
are in the $300 million range, and growing at a rate of 
about 15-20% each year. 

Combined CPrL with Contractors Pollution 
Liability (CPL) 

 Combined CPrL and Contractor Pollution Liability 
(CPL) programs were created to offer a cost-effective 
financing solution to contracting firms possessing both 
professional liability and environmental liability 
exposures.  Simply put, CPL insurance covers bodily 
injury, property damage, defense and clean-up as a 
result of pollution conditions caused by contracting 
operations performed by or on behalf of the 
contractor.  This combined form of insurance offers the 
ease of providing both forms of coverage without the 
issue of two premiums, two retentions and differing 
terms and conditions. 
 Because of these benefits, over the past five years 
the construction marketplace has seen a dramatic 
increase in contractors buying the combined program 
versus separate CPrL or CPL policies.  In this way, 
coverage isn’t sacrificed for cost.  Through the use of a 
combined program, contractors can increase the 
aggregate to twice the per-claim limit and also enjoy 
the benefits and flexibility of both. 
 Two prominent coverage enhancements that are 
not included in the above forms but can be purchased 
Published by 
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 Phone 619-234-6848 

 Fax 619-234-8601 

 Web Site www.cavignac.com 
as supplemental insurance are Contractors Protective 
(Protective) and Mitigation of Loss (MOL) coverages. 

Contractors Protective Coverage 

 Protective coverage is a first party coverage that 
indemnifies the named insured for costs it incurs, 
excess of the design professional’s professional liability 
insurance, that the named insured is legally entitled to 
recover as a result of negligent acts, errors and 
omissions committed by design professionals under 
contract with the named insured. 
 In addition, it also affords difference in coverage 
(DIC) above the underlying design professional’s 
professional liability policy in the event the underlying 
policy is deficient.  Such deficiencies may include 
exclusionary language for mold or other pollution 
conditions, habitational exclusions, cost overrun 
exclusions, or quantity estimating exclusions that may 
exist in a design professional’s (DP) practice program.  
Essentially, the Protective supplements the design 
professional’s professional liability insurance program 
by providing direct benefits to the named insured, 
which is the contractor. 
 The best example used to illustrate the value of 
this protective coverage includes a design builder who 
enters into a contract with a design professional on a 
mixed use retail/condominium project.  The contractor 
carries a $5 million CPrL program including protective 
coverage.  Unfortunately, the design professional 
designs the project with the improper sized rebar, 
which is discovered after the completion of extensive 
work.  After a thorough review of the project, it is 
determined that the cost to demolish and rebuild 
would be approximately $3 million – less than the cost 
to proceed, altering design and expediting 
construction.  Since the design aspect of the project is 
the contractor’s responsibility, the contractor is 
obligated to absorb the additional cost of demolishing 
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Full Service 

Surety Department 
450 B Tower, 450 B Street, Suite 1800, San Diego, CA 92101-8005 

Fax  619-234-1239 

We provide bonds for: 

● Bids ●  Subdivisions 
● Commercial ●  DRE 
● Contracts ●  Court 
● Fidelity ●  and more! 

We have access to ALL major surety 
markets, including: 

● Arch ●  Chubb  ●  CNA 
● GCNA ●  Great American ●  Hartford 
● ICW ●  IFIC ●  Liberty Mutual 
● Suretec ●  Travelers ●  Zurich 
● and many others 

Need bonds? 

 We can help!  Collectively, our Surety Department has 
over 80 years of surety knowledge and experience —  
we know how to get companies qualified for surety credit. 

Our Team  

Cavignac & Associates 
License No. 0A99520 

Jim Schabarum, CPCU, AFSB, CWCA 
Account Executive / Vice President 
Direct line   619-744-0565 
E-Mail   jschabarum@cavignac.com 

Janis Theodore, CRIS 
Account Administrator 
Direct line   619-744-0568 
E-Mail   jtheodore@cavignac.com 

Jennifer Cox 

Gary Brouwer 
Surety Department Manager 
Direct line   619-744-0561 
E-Mail   gbrouwer@cavignac.com 
the existing structure and then starting the 
project anew. 
 One of the few alternatives includes the contractor 
reaching out to the design professional’s professional 
liability insurance carrier to pay for these additional 
costs.  This policy carries a $1 million limit.  The claim 
is made against the designer’s professional liability 
insurance policy, which should pay $1 million, and the 
Protective coverage would then pay the $2 million 
balance that the contractor incurred.   
 One aspect of the Protective coverage often 
overlooked:  it is an excess coverage.  Therefore the 
Protective coverage will not respond until the coverage 
applicability of the underlying DP’s policy is 
determined.  In other words, it may take years to 
settle the claim under the DP’s policy and until then, 
the Protective coverage does not respond.  Even so, 
the value of such coverage is undeniable. 
 Other important aspects to note about Contractors 
Protective include: 

 Self Insured Retentions (SIR) – The protective 
coverage usually, but not always, carries a self 
insured retention, which only applies in the event 
the underlying DP’s professional liability insurance 
is not available as a result of previous claims, 
exclusionary language, cancelled policy and so 
forth.  In the event the underlying DP’s policy is 
intact, the SIR does not apply. 

 Minimum Insurance Requirements (MIR) – 
Typically, carriers offering protective coverage 
require contractors to work with only DPs that 
have a minimum of $1 million in professional 
liability insurance.  This impacts coverage in two 
ways:  (1) in the event the MIR is met at the time 
of claim no SIR applies, and (2) the carrier agrees 
to waive subrogation rights against the DP.  If not, 
the carrier may subrogate back against the design 
professional for expenses incurred. 

Mitigation of Loss Coverage 

 Whereas contractor’s protective coverage 
supplements the DP’s professional liability insurance, 
mitigation of loss (MOL) essentially replaces the DP’s 
insurance solely in respect to the costs incurred by the 
named insured to rectify design issues discovered 
during the course of construction which would result in 
professional liability claims if not corrected.  In 
addition, while the protective coverage is an excess 
coverage, MOL is primary coverage subject to a self 
insured retention. 
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Direct line   619-744-0562 
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Advancements (continued on page 6) 
 In theory, MOL coverage allows the construction to 
proceed with funding for the rectification costs coming 
from the carrier rather than the contractor.  The carrier 
may then subrogate back against the 
design professional for 
expenses incurred. 
 Because of the broad scope of 
MOL coverage, carriers offering this 
insurance can control their limits by 
offering and managing their risk with 
significant SIRs (usually starting at 
$500,000), coinsurance requirements, 
and exclusions on internal cost and 
profits so both the contractor and 
carrier’s interests are aligned to 
ultimately recover as much as possible 
from the responsible firm or firms. 
 Applying MOL coverage to the 
same mixed use project described in 
the protective coverage, the policy 
would then indemnify the named 
insured, starting from the time the 
error is discovered, for the total of 
$3 million (subject to the SIR).  The 
carrier would likely then subrogate back against the 
negligent design professional to recover its costs.  The 
primary benefit of MOL coverage is the fact that it is a 
primary coverage that is merely subject to an SIR, 
unlike Protective coverage, which is an excess 
coverage.  However, on the downside, a MOL form of 
coverage can expose the contractor’s program to a 
greater probability of loss and potentially even impact 
the contractor’s future insurability. 
 One other important aspect to note about MOL 
coverage is that when it is attached to a combined 
CPrL and CPL form, MOL coverage applies to pollution 
as well.  The best example would be the first party 
costs incurred to remedy mold growing on a project 
during the course of construction.  Currently, there is 
little to no insurance solution for such an exposure.  
However, with MOL coverage, the contractor now has 
such a solution. 
 In addition, both protective and MOL coverage 
parts can be added inclusive of the policy limits of 
liability, in addition to the limit of liability or on a 
project specific basis in conjunction with the base 
CPrL product. 

Contractors Pollution 
Liability Products 
 While no new products have been  introduced to 
insure a contractor’s environmental risk, there have 
been several dramatic enhancements to the primary 
product – Contractor’s Pollution Liability (CPL).  The 
CPL product has now been expanded by many markets 
to address virtually all major construction firm 
exposures – job/site or operational risk, real estate 
related risk, disposal, and transportation. 
 In general, the CPL is either a claims-made or 

occurrence-based policy that provides 
coverage for third party liability 
resulting from bodily injury, property 
damage, defense, and clean-up as a 
result of pollution conditions (sudden/
accidental and gradual) caused by 
contracting operations performed by or 
on behalf of the contractor.  The CPL 
policy can afford coverage to 
environmental or remedial contractors, 
general contractors, and specialty 
trades.  In addition, CPL has become a 
viable financing option for 
environmental loss in that it provides 
insurance for large or even 
catastrophic loss scenarios at a 
reasonable premium that can start at 
$5,000.  These policies are also often 
offered on a project or blanket 
program basis with project programs 
and terms as long as 13 years 

(including construction period and completed 
operations/extended reporting periods). 
 Major coverage enhancements include: 

 Transportation – Depending on the size, 
construction firms face environmental exposures 
involving transportation.  These include hitting 
objects such as pole-mounted transformers and 
above ground storage tanks, etc., as well as the 
transport of contaminated soil and fuel.  
 Unfortunately, while nearly all CPL policies 
exclude such coverage once the vehicle has left the 
project site, the good news is that nearly all offer 
amendatory endorsements, which are affordable 
and relatively easy to include.  Often, this coverage 
is not included initially because the proper 
questions weren’t asked at the outset of the 
process.  In addition, coverage may be expanded 
to afford coverage for all modes of transportation 
and not only automobiles or trucks. 

 Owned or Leased Premises – Many 
construction firms think that by buying CPL 
coverage they have “environmental liability 
coverage for the company”.  As explained, the 
intent of the CPL policy is to provide coverage for 
contracting operations – which usually take place 
on a project site unrelated to the construction firm.  
It should be understood that the base CPL product 
 5 
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is not intended to provide coverage for owned or 
leased property. 

 For example, a large heavy highway contractor 
generates about $100 million in annual revenues and 
has three quarries that mine aggregate.  The CPL will 
provide coverage for the heavy highway construction 
work or contracting work, but it does not extend to the 
environmental liability associated with the quarries, or 
any other properties for that matter – maintenance 
garages, landfills, batch plants, etc. 
 This is often misunderstood and generally excluded 
under CPL policies.  Fortunately, there are two 
alternatives that address this exposure.  The first 
includes securing coverage under a separate Pollution 
Legal Liability (PLL) policy.  The second is by 
endorsement to the CPL policy.  PLL provides coverage 
for bodily injury, property damage, clean up costs, and 
related defense costs arising from pollution on, at, 
under or emanating from a designated location.  The 
PLL may or may not provide both sudden and gradual 
pollution coverage.  Many carriers today are 
eliminating the gradual coverage to ease the 
underwriting process while allowing an insured to 
consider some element of PLL coverage. 
 Other issues can also arise when exploring real 
estate-related risk.  These issues often occur with 
properties temporarily leased by contractors from third 
parties to store equipment, stockpile soil, stage 
activities, and so forth in conjunction with a project 
site.  Under the real estate/property exclusions in 
many CPL policies, this exposure would be uninsured 
even though it’s part of the work at the job site.  The 
good news is that many CPL carriers modify the policy, 
upon request, to allow for such coverage.  This, too, 
can be easily overlooked. 

 Disposal Liability – Disposal liability coverage or 
Non-Owned Disposal Site (NODS) coverage affords 
coverage for an insured’s legal liability arising out 
of the disposal of waste or materials.  Coverage 
includes expenses incurred for the investigation, 
Disclaimer: This article is written from an insurance 

and surety perspective, and is meant to be used for 

informational purposes only.  It is not the intent of this article to 

provide legal advice, or advice for any specific fact, situation or 

circumstance.  Contact legal counsel for specific advice. 

removal, disposal, or treatment of pollution 
conditions on, at, under or emanating from a 
NODS.  It typically defines NODS as a location used 
in the storage, treatment, processing or repository 
of waste material that originates from the 
performance of contracting operations, provided 
that it is: 

 Not managed, operated, owned, or leased by 
the insured 

 Permitted and/or licensed by required Federal, 
State and local authorities to accept such 
material as of the date of disposal 

 Not listed on a proposed or final Federal 
National Priorities List (NPL) and/or a State-
equivalent NPL, Superfund or Hazardous Waste 
List prior to the inception date of the policy 

 In the past this coverage 
was available as long as the 
disposal site was designated or 
listed on the policy.  However, 
this became increasingly 
cumbersome especially for larger 
construction firms.  Today, NODS 
coverage is available on a 
blanket or non-scheduled basis 
to provide the insured with 
greater flexibility in coverage and 
eliminate the issues determining the designation 
of sites. 
 What makes the process of securing the proper 
professional and environmental liability coverage so 
difficult is that each carrier offers different terms, 
conditions, language intent, risk appetite and 
underwriting requirements.  In addition, many forms 
need to be customized via endorsement to ensure 
coverage matches risk, while contactors often make 
the mistake of agreeing to the intended coverage in 
“spirit” as the actual intent is lost when endorsements 
are drafted.  To better serve the industry and their 
contracting clients, insurance professionals must 
thoroughly understand every aspect of the 
environmental and professional liability insurance 
marketplace to become complete technicians offering 
only optimal solutions. 

 Jeff Slivka is Executive Vice President of New Day 
Underwriting Managers in Bordentown, NJ.   
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Important Reminder! 

New Employee 
Notification Requirements for 

Federal Contractors 
Effective June 21, 2010 

By Barbara Cohn, CIC, CRIS 
Senior Account Manager, Cavignac & Associates 

                               © 2010 Cavignac & Associates—All Rights Reserved   
U nder Department of Labor regulations, 

Monday, June 21, 2010 was the date that 

contractors and subcontractors who hold contracts 

with the Federal government were required to 

begin posting notices informing employees of their 

rights under the National Labor Relations 

Act (NLRA).  

 Contractors that violate the Labor Department's 

regulations requiring employee notification of these 

rights may be subject to sanctions, including 

suspension or cancellation of the contract.  

 More detailed information on the regulation and 

posting can be found at http://www.dol.gov/olms/

regs/compliance/EO13496.htm along with links to 

Spanish language and electronic versions.  

 The notice to employees required by the 

regulations informs employees about their rights 

under the NLRA to form, join and assist a union and 

to bargain collectively with their employer; provides 

examples of unlawful employer and union conduct 

that interferes with those rights; and indicates how 

employees can contact the National Labor Relations 
Board, the Federal agency that enforces those 

rights, with questions or to file complaints.  

 The regulations require Federal contractors to: 

• Post the required employee notice 

conspicuously in and around their plants and 

offices so that it is prominent and readily seen 

by employees who are covered by the NLRA 

and who engage in contract-related activity;  

• Post the required notice electronically if they 

communicate with employees electronically, 

which requires posting a link to the Department 

of Labor's website containing the employee 

notice where they customarily place other 

electronic notices to employees about their 

jobs; and  

• Insert provisions in their subcontracts that 

require their subcontractors to comply with the 

same posting requirements as well.  

 Please feel free to contact our office if we may 

assist you further with this process.  
 7 
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Are We 
There Yet? 
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I f you’re planning a family 
vacation this summer, 

you’re most likely focused on 
finding accommodations and 
someone to bring in your 
mail.  But it is important to 
keep your children in mind; 
some get anxious about 

leaving home, even if it’s with family.  If your child is 
uneasy about leaving home, consider these tips: 

● If your children are old enough, ask them to help 
you plan the vacation.  They will be pleased they 
helped and feel excited when their portion of the 
trip arrives. 

● Get your children books, pictures, or brochures 
about where you are headed if it is an unfamiliar 
location.  Explain why you chose this site and what 
types of things you plan to do upon arrival. 

● Ensure everyone gets a good night’s sleep the night 
before a trip.  It will lessen the stress of the 
morning rush. 

● If you are going on a long road trip, keep your 
children busy.  Bring food, games, books, etc. to 
keep their minds off the length of the car ride. 

● Let your children bring something familiar from 
home, such as a blanket, stuffed animal, or picture 
of their friends or pet. 

● On the trip, don’t force your children to endure 
adult-oriented activities such as formal dinners, long 
museum visits or plays in languages they don’t 
understand.  Stick with trips to the zoo, beach, park 
or souvenir shop. 

● Pack extra food made especially for kids, such as 
juice boxes, fruit snacks and granola bars.  Your 
children may be picky in certain restaurants. 

● If you will be away from home for an extended 
period of time, allow your children to call their 
friends or the person who is pet-sitting so that they 
can hear a familiar voice and find out what is going 
on back in their world.  
Celebrate Safely! 

 he Fourth of July is a great time to bring the 
family together for outdoor fun and activities.  

ut before your family celebrates, make sure 
veryone knows about fireworks safety.  

If not handled properly, even small fireworks 
an cause eye and burn injuries in both children and 
dults.  Lighting fireworks at home isn’t legal in 
any areas, so if you’re planning to use them this 
oliday, check with your local police department 
irst.  If they are legal in your area, keep the 
ollowing safety tips in mind:  

 Children should never play with fireworks.  If you 
allow your kids to use sparklers, make sure they 
are used outside and kept away from their face, 
clothing and hair.  

 Light fireworks one at a time, and never relight 
a dud. 

 Always use fireworks outside and have a bucket 
of water or a hose nearby in case of accidents.  

 Soak all fireworks in a bucket of water before 
disposing of them.  
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Community 
Bulletin Board 
“Neighbors helping neighbors in San Diego” 

 

 

 
Mission: 
To provide quality and  
compassionate services for the 
survival, health and independence 
of seniors living in poverty 

Web Site 

 

 

 

 

Design Tours 

Web Site 

Questions? E‐mail 
info@SDArchitecture.org 

Mission: 
The Society for Design 
Administration advances 
management and administrative 
professionals in the A/E/C 
industry through education, 
networking and resources. 

Become an SDA Member 

Web Site 

For more information, e‐mail 
vicepresident@sdasandiego.org 

An Affiliate of the  
American Institute of Architects 

 

Web Site 

Summer Night on the Midway 

Questions? Contact Alicia Gettys by phone 

at 619‐232‐7451 or e‐mail agettys@ymca.org 

 

 

 

Coastwise Mile / 5K Run 

Web Site 

The San Diego Police 
Foundation supports the 
men and women who 
ʺprotect and serveʺ by 
raising community 
awareness of important 

unbudgeted or “discretionary” needs that will improve 
crime‐prevention and law enforcement 
efficiency.  The Foundation puts your tax‐
deductible contributions to measureable 
work in local communities. 

Web Site 

Ask the Chief 

For more information, contact 

info@sdpolicefoundation.org  

Monarch Schools 

 

How You Can Help 

Web Site 

http://www.sdhumane.org/site/PageServer?pagename=home_page&cvridirect=true
http://www.sdhumane.org/site/Calendar/1978493143?view=Detail&id=118621
http://www.sdpolicefoundation.org/
https://sdpolicefoundation.org/register/registerINSIDE.php
http://downtown.ymca.org/
http://www.downtown.ymca.org/events/midway.html
http://sdarchitecture.org/
http://sdarchitecture.org/design-tours
http://sdasandiego.org/
http://sdasandiego.org/membership.html
http://www.monarchschools.org/
http://www.monarchschools.org/get_involved.shtml
http://www.servingseniors.org/
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